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CURRENT TOPICS. 





The resignation of Judge McCrary has ma- 
terially strenghtened at least one of the pro- 
jects of law reformers, which has lacked that 
support of public opinion, which is requisite 
to put propositions into the shape of law. It 
is no secret, that the resignation of Judge 
McCrary was prompted not only by the ar- 
duousness of his duties consequent upon the 
extent of the territory covered by him, but 
by the insufficiency of the emoluments of his 
office. From British America, almost to the 
Gulf of Mexico; from the Mississip pi to 
the land of Mormon, he held in his grasp 
the liberties and properties of seven millions 
of people, with which to deal as his notions 
of justice dictated; upon his broad arm rest- 
ed the duties of protecting his constituents 
from the invasions of corporate monopoly, 
of securing the judicial power of the several 
states against federal encroachments; and of 
determining the rights of the largest constit- 
uéncy, we believe, in the country. Yet his 
compensation was only $6,000, with the cour- 
teous privilege of paying all his expenses out 
of his own purse. 

Our comments will be confined at present 
to the Circuit Bench. In theory, and certain- 
ly it should be in practice, the Circuit Bench 
should be occupied by the most eminent law- 
yer in tke circuit. It must be a position of 
honor entirely, or one of both honor and 
emolument. If the latter, then the compen- 
sation given must be taken to be the criterion 
of value of the labor. And if elevation to 
the bench is a recognition of professional 
success and ability, it is a key to the amount 
reaped by the appointee from the prac- 
tice of his profession. Now is there any 
one so foolhardy as to contend that 
the ablest and most successful lawyer 
in the eighth circuit does not obtain a 
larger annual income than $5,000, which ex- 
ceeds the net income of Judge McCrary? If 
elevation to the bench be promotion, must it 
not be a recognition of an inferior order of 
ability, which brings its possessor a smaller 


income than that obtained upon the bench? “ 
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But it is said that an increase of salary, 
would facilitate political nominations; that 
the offices would then be a prize for put-house 
politicians to seek. On the contrary, the 
fact is that politicians will seek the office at 
the present day, with more avidity than the 
practitioners. When a senator’s term is 
about to expire, and there is nothing in par- 
ticular in this world for him to do, he patient- 
ly waits for a vacancy on the bench and grasps 
the first opportunity. The bar looks on with 
silent contempt, but no one is covetous of the 
prize. If the emoluments were more flatter- 
ing, there would be a host of aspirants from 
that class who would do honor to the bench. 
And when politicians are seeking judicial pre- 
ferments in competition with the recognized 
leaders of the bar, there can be no fear for 
the results public opinion can work, especial- 
ly with the President always anxious to grasp 
every straw which may promote his ambitious 
projects. Take the case of Justice Gray. The 
personal feelings of the President were favor- 
able to the nomination of Ex-Senator Bout- 
well, a broken down politician, for the vacant 
place, yet he perceived that public opinion de- 
manded the appointment of Chief Justice 
Gray, and it followed. It was the urgent public 
demand for the appointment which controlled 
it. Does not the same argument apply to the 
circuit bench but with more force? 

What salary would we recommend, it may 
be asked. The responsibilities of the office 
exceed in gravity, by far, those of the courts 
of last resort of the states. Upon his judg- 
ment alone, great controversies depend, and 
generally from that judgment, lies no appeal. 
The judges of the St. Louis Court of Ap- 
peals receive $5.500, and it is no secret that 
one of them can devote a large portion of his 
time to outside labor, in addition to perhaps 
an undue proportion of the work of the court. 
Its jurisdiction is practically local, and it is 
not transitory. Its judgment is by no means 
fiinal in all cases and a considerable pro- 
portion of those heard by it find their 
way to the court of last resort. Still 
we have yet to hear from any quarter the 
claim that they are over paid. Taking this 
as a standard, we contend that the the Circuit 
Judges should receive at least $10,000 per 
annum. We contend for that sum, too, be- 
cause the ability demanded cannot be obtain- 
ed for asmalier sum. There are nine circuits 
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in the entire Union. The increase we con- 
tend for would entail an increase in expense of 
$36,000. Conceive the benefits resulting from 
the change, and then imagine the smallness of 
the mind of the citizen, who would look upon 
the immense surplus with which our nation’s 
treasury is glutted, and call for the con- 
tinuance of the present parsimony. 





The United States Supreme Court in the re- 
cent case of Ellis v. Davis, holds that a bill 
in equity does not lie in the Federvl courts 
to annul a decree of a Louisiana probate 
court, estabiishing a will, such a proceeding 
being not one of equitable cognizance, and 
therefore not one within the judicial power 
conferred by the Constitution; that the rem- 
edy of the heirs is adequate at law, in the 
probate courts, or in an action of ejectment. 
This decision renders that in Gaines v. 
Fuentes, 92 U. S., 10-18; s. c. 3 Cent. L. 
J. 373, useless, since it was assumed in that 
case, that it was one of equitable cognizance. 
It is, however, conceded (and this is all there 
isin the case, of general importance) that 
‘* where provision is made by the laws of a 
state, as is the case in many, for trying the 
question of the validity of a will already ad- 
mitted to probate by a litigation between par- 
ties, in which that is the sole question,with the 
effect, if the judgment isin the negative, of 
rendering the probate void for all purposes,as 
between the parties and those in privity with 
them, it may be that the courts of the United 
S:ates have jurisdiction under existing provi- 
sions of , to administer the remedy and 
establish the right where the controversy is 
wholly between citizens of different states.’ 
After stating that the judicial power, extends 
to all cases of ‘‘law and equity,’’ Matthews, J, 
adds, ‘“‘but this does not necessarily exclude, 
those which may involve the exercise of juris- 
diction in reference tothe proof and validity 
of wills.’’ Inve Fraser, 7 Cent. L. J. 227. Mr. 
Justice Swayne held that an appeal from a 
decree of the Probate Court is not remov- 
able, but there isa distinction between this 
case, and that put by Justice Matthews. ‘The 
one is a m2re appeal from a decree in a mat- 
ter in which the Federal Court confessedly 
has no jurisdiction, while the other is a sep- 
erate controversy, defined by the statutes, to 





call into question the propriety of the de- 
cree. It is true that there is but a slight 
shade between them, but we - hope that the 
dictum of Justice Matthews will assume the 
shape of law ere long, so that this troublesome 
question may be settled. 





We feel it to be our duty to charge the Su- 
preme Court judges of New Hampshire with 
a dereliction of their duties to their constit- 
uents, and to the bar everywhere. Opin- 
ions delivered as far back as 1879, have re- 
mained in the pigeon holes of their desks until 
a very recent date. Citizens have been trans- 
acting business without being guided as to 
their rights, when, perhaps, at the same time 
they had been already determined in the 
minds of their judges; the courts of sister 
States have been groping in the dark for a 
support, when, perhaps, the very thing for 
which they have been searching, lay conceal- 
ed from buman view in the desks of the 
judges of far away New Hampshire. Judges 
are but public servants appointed to promote 
a special end. It is their duty to act as 
promptly as other servants, and the sooner 
they are made to understand that fact, the 
more satisfactory will be their work. This 
neglect only demonstrates the value of effi- 
cient law journals, which keep the practising 
lawyer informed upon all thatis in pro- 
gress. Itis some consolation to know that 
the evil is not incorrigible. The Chicago 
Legal News, in her vighteous indigna- 
tion, loudly calls for the impeachment of 
the offenders. This has doubtless caused 
a broad grin to brighten the countenances of 
the judges, and we hardly think that they de- 
serve such ignominious punishment. While 
there can be no doubt that they have not been 
true to their trusts, we must take into ac- 
count the fact that New Hampshire has been 
politically very much disturbed during the 
past few years, and itis fair to assume that 
their surroundings have contributed to their 
neglect, and that had they been differently 
situated, they would have displayed better 
judgment. The ability of the New Hamp- 
shire bench is a thing which is well known, 
and the judges have no occasion to be 
ashamed of their decisions. ~ 


——p— 
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TWICE IN JEOPARDY. 





II. 


An accused has a right toa verdict when 
once in jeopardy on a valid indictment,+ and 
it will operate as a release if the jury be dis- 
charged before the expiration of a reasonable 
time.? In Lee v. State,* it appears that the 
defendant Lee, wasindicted for murder, 
charging the same to have been committed on 
the 22nd day of September, 1869. The de- 
fendant pleaded not guilty ; issue was joined, 
a jury impanelled, the witnesses sworn and 
put under the rule, and statements made to 
the jury by counsel for both the defendant 
and the State. At this stage of the proceed- 
ings, the attorney for the State suggested to 
the court a variance between the date on 
which the murder was alleged in the indict- 
ment to have been committed and the date 
alleged in the original affidavit, and that 
which the evidence would support, and there- 
upon the court dismissed the indictment and 
referred the case to the grand jury then in 
session, who found and presented to the court 
another indictment, upon which the defendant 
was held for trial, and it was held that the 
dismissal of the indictment operated as an 
acquittal of the defendant and that to a sec- 
ond indictment a plea that he had been ‘‘once 
before put in jeopardy of life for the same 
offense,’’ was good.* In the case of State v. 
Wilson,® the defendant was tried on a charge 
of murder; the jury disagreed, and was dis- 
charged by the court in the absence of the 
accused, and it was held that a further pros- 
ecution was barred.® 

The inability of a jury to agree does not 
present such & case of necessity as would au- 


1 Lee v. State, 26 Ark. 260; s.c., 7 Am. Kep. 611. 

2 State v. Sennig, 42 Ind. 541; Dobbins v. State, 14 
Ohio St. 493; Ned y. State, 7 Porter, 187; Williams 
v. Commonwealth, 2 Gratt. 567. 

326 Ark. 260; s. C., 7 Am. Rep. 611. 

4State v. Walker, 26 Ind. 246; Clarke v. State, 23 
Miss. 261; State v. McKee, 1 Bailey, 651; State v. 
Blackwell, 9 Ala. 79; Lindsay v. Commonwealth, 2 
Va. Cases, 845; Wortham v. Commonwealth, 5 Rand. 
669; State v. Thornton, 13 Ired. 256; State v. Thomp- 
son, 3 Hawks. 613; Rex. v. Roper, 1 Crawf. & Dix, 
C. C. 185; Rex. v. Wade, 1 Moody, 86; Newson v. 
State,2 Ga. 60; Reynolds v. State,3 Ga. 58; Durham vy. 
State, 9 Ga. 306; State v. Redman, 17 Iowa, 829. 

5 50 Ind. 487. 

6 Nolan vy. State, 55 Ga. 521; s. C., 21 Am. Rep. 
281. 





thorize a court to discharge them,’ although 
in Commonwealth v. Fells,® after nine days’ 
confinement, one of the jurors suffered ma- 
terially in health, it was held that the jury 
were properly discharged, and the second 
trial regular. But where it is said that a jury 
may be discharged upon declaration of being 
unable to agree, the court must judicially de- 
termine the fact of the inability, and make it 
a matter of record as such,’ and such judi- 
cial determination shall be regarded as judi- 
cial discretion,?° and if this judicial discre- 
tion is not made of record so as to remove 
the prima facie case of jeopardy in favor of 
the accused, the plea of former jeopardy on 
a subsequent trial will be good. 

In regard to the necessity of making this 
judicial discretion matter of record, Justice 
Wilshire in Lee v. State,!? says that, ‘‘When- 
ever, after a trial has commenced, the judge 
discovers any imperfection which will render a 
verdict against the defendant, either void, or 
voidable, by him, he may stop the trial, and 
what has been done will be no impediment in 
the way of any future proceedings. When- 
ever, also, anything appears showing plainly, 
that a verdict can not be reached within the 
time assigned by law for the holding of the 
court, he may adjudge this fact to exist: and 
on making the adjudication matter of record, 
stop the trial with the like result as before. 
But without the adjudication, the stopping of 
the trial operates to discharge the prison- 
o.”” 

In this article we do not attempt to discuss 
the theory upon which is based the fact that 
for certain and various causes, the proceed- 


7 People v. Coge, 48 Cal. 323; s. c., 17 Am. Rep. 436; 
Commonwealth v. Cook, 68. & R. 577; Weinzorpflin 
v. State, 7 Blackf. 186; State v. Morrison, 3 Dev. & 
Bat. 135; Williams v. Commonwealth, 2 Grat. 568; 
State v. Garrigues, 1 Hayw. 241; Spier’s Case, 1 Dev. 
491; Mahala v. State, 10 Yerg. 532; State v. Rankin, 
4 Cold. (Tenn.) 145. Contra: State v. Nelson, 26 Ind. 
366; People v. Goodwin, 18 Johns. 187; Ex parte 
McLaughlin, 41 Cal. 211; s. c., 10 Am. Rep. 272; 
Commonwealth v. Purchase, 2 Pick. 520; Hoffman v. 
State, 20 Md. 425; State v. Updike, 4 Harr. (Del.) 
581; State v. McKee, 1 ailey (S. C.), 655; Williford 
v. State, 23 Ga. 1; Barnett v. State, 35 Ala. 406; 
Price v. State, 36 Miss. 533; Dobbins vy. State, 14 Ohio 
St. 493. 

89 Leigh, 613. 

% Powell v. State, 19 Ala. 577; Page v. State, 38 Ohio 
St. 299; Ned v. State, 7 Porter, 187. 

10 State v. Walker, 26 Ind. 346; Atkins v. State, 16 
Ark. 568; Price v. State, 36 Miss. 531. 

11 Dobbins v. State, 14 Ohio St. 493. 

12 26 Ark. 260,8. C. 7 Am. Rep. 611. 
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ings in a criminal trial may be terminated, 
and for all intents and purposes, the defend- 
ant therein regarded as not having been in 
jeopardy. It is difficult for us to see, in our 
way of reasoning, how it can be that when 
jeopardy has once attached, that for.certain 
purposes thereafter, that same jeopardy may 
be considered as not having attached. But 
theory is not the object of this article. 

It is established that one is not in legal 
jeopardy, if the jury be discharged with the 
consent of the accused, expressed or im- 
plied ;?* or, if a new trial is granted, or ver- 
dict set aside on defendant’s motion ;* or if 
the court has no jurisdiction ;» or if the first 
indictment was clearly invalid and ineuffici- 
ent;46 or of any other irregularities, which 
prevent a lawful verdict,!” but, otherwise, if 
the accused has been tried upon the merits of 
the cause,!® and the same if judgment thereon 
has been executed and performed ;?9 nor, if the 
term of court, as fixed by law, comes to an 


18 State v. Stock, 6 Ala. 676; Case of the two Kint- 
locks, Fo-ter,22; Klock v. People,2 Parker,C. C. 676; 
Lee v. State, 26 Ark. 260; 8. C. 7 Am. Rep. 611. 

14 Sanders v. State, 85 Ind. 318, 8. C.16 Cent. L. J. 
476; State v. Redman, 17 Iowa, 329; People v. Cos- 
borns, 13 Johns. 351; Coleman v. Tennessee, 97 U. S. 
609; United States v. Perez, 9 Wheat. 579; Common- 
wealth v. Clue. 3 Rawle, 500; Commonwealth v. 
Brown, 3 Rawle, 207; Statev. Greenwood, 1 Hayw. 
141; State v. Jeffreys, 3 Murphey, 480; State v. Lip- 
sey, 3 Dev. 485; State v. Sims, 2 Bailey, 29: Ball’s 
Case, 8 Leigh, 726: Kendall v. State, 65 Ala. 492. 

15 People v. Tyler, 7 Mich. 161; Commonwealth v. 
Goddard, 18 Mass. 455; Commonwealth v. Peters, 12 
Met. (Mass.) 387; State v. Hodgkins, 42 N. H. 474; 
Hodges v. State, 5 Cold. 7; O’Brian v. State, 12 Ind. 
396; State v. Odell, 4 Blackf. 156; Wilson v. State, 16 
Texas, 246; Commonwealth v. Hyde, Thacher’s Crim. 
C. 112; Norton v. State, 14 Texas, 387; State v. Payne, 
4 Mo. 876; Flournoy v. State, 16 Texas, 30; State v. 
McUory, 2 Blackf. 5; Commonwealth v. Myers, 1 Va. 
Cas., 188; Marston v. Jenness, 11 N. H. 156. 

16 Walton v. State, 3 Sneed. 687; Mount v. Common- 
wealth, 2 Duv. (Ky.) 93; People v. Cook, 10 Mich. 164; 
Commonwealth v. Bakeman, 105 Mass. 58; Gerard v. 
People,3 Ill. 362; Cochrane v. State, 6 Md. 400; 2 Hale, 
P. C. 248; People v. Barrett, 1 Johns. 66; Vaux’s 
Case, 4Co. 44.A; State v. Ray, 1 Rice, 1; Rex v. 
Wildley, 1M. & 8S. 183; Commonwealth v. Loud, 3 
Met. 328; Commonwealth v. Keith, 8 Met. 581; State 
v. Williams. 5 Md. 82; Pritchett v. State, 2 Sneed. 
285; Black v. State, 36 Ga. 447; People v. March, 6 
Cal. 548; Commonwealth v. Chichester. 1 Va. Cas. 
312; Burgess v. Snugg. 2 8. & P. 341; Kohlheimer v. 
State, 39 Miss. 548; State v. Cheek, 25 Ark. 206; Peo- 
ple v. McNealy 17 Cal. 338; State v. Woodruff, 2 Day, 
504; State v. Garrigues, 1 Hayw. 241. 

17 Wyatt v. State, 1 Blackf. 257; Williams v. State, 
45 Ala. 57. 

18 Burns v. People, 1 Parker, 182. 

19 Commonwealth v. Loud, 3 Met. 328. 





end before a verdict is reached. A convic- 
tion, on a plea of guilty, induced by fear of 
violence, does not constitute such jeopardy 
as may be pleaded as a bar to further prose- 
cution under a new trial ;#7 nor is one in lega) 
jeopardy if it is necessary to discharge the 
jury without a verdict ;?? and this ‘‘legal ne- 
cessity’’? may be on account of the sickness 
of the judge,”* of a party, or the escape of 
a juryman.* The legal jeopardy does not 
attach if the prosecution and conviction of 
the accused is brought about by himself ;”6 or, 
if the acquittal or conviction was procured 
through the fraud of the accused.?” But it is 
said that where the legal penalty is an exact and 
certain one, and the accused has borne that 
penalty in full, that it is not fraud,7* as where 
one is indicted in one court for an offense, 


20 State v. Brooks, 3 Humph. 70; State v. Mahala, 
10 Yerg. 582; State v. Battle, 7 Ala. 259; State v. Me- 
Lemour, 2 Hill (s. C.), 680; Lore v. State, 4 Ala. 178: 
State v. Moor, 1 Walk. (Miss.) 184; Powell v. State, 
19 Ala. 577; State v. Tilletson, 7 Jones (N. C.), 114. 
But the jury being discharged before verdict against 
the will of, the defendant, on account of the expira- 
tion of the term of court as fixed by law, is unneces- 
sary and amounts to an acquittal. See Wright v. 
State, 5 Ind. 290; Commonwealth vy. Clue, 3 Rawle. 
501; Miller v. State, 8 Ind. 325: Reese v. State, 8 Ind. 
416; Weinzorpfiin v. State, 7 Blackf. 186. 

21 Sanders v. State, 85 Ind. 318. 

22 State v. McKee, 1 Bailey, 651; Rex v. Edwards, 
4 Taunt. 309; Commonwealth v. Fells, 9 Leigh, 613; 
Hecter v. State, 2 Mo. 166; State v. Curtis, 5 Humph. 
601; Rulo y. State, 19 Ind. 298; Nugent v. State. 4 
Stew. & P.72; People v. Goodwin, 18 Johns. 187; 
United States v. Perez, 9 Wheat. 579; Commonwealth 
v. Bowden, 9 Mass. 494; Reg. v. Beere, 2M. & R. 472. 

23 Nugent v. State, 48. & P. 72. 

24 Peuple v. Goodwin, 18 Johns. 187; State v. McKee, 
1 Bailey, 651; Mahala v. State, 10 Yerg. 582; Hector 
v. State, 2 Mo. 166; People v. Webb, 38 Cal. 467; 
Fletcher v. State, 6 Humphb. 294. 

2% Hanscom’s Case, 2 Hale P. C. 295; State | v. Hall, 
4 Halst. 256. 

26 State v. Little, 1 N. H. 257; Commonwealth vy. 
Jackson, 2 Va. Cases, 501; State v. Atkinson, 9 
Humph. 677; State v. Lowry, 1 Swan (Tenn.), 34; 
State v. Greene, 16 Iowa, 239; State v. Clenny, 1 
Head, 270; State v. Yarborough, 1 Hawks. 78; State 
v. Colvin, 11 Humph.599; Burdett v. State, 9 Tex. 43. 

27 State v. Cole, 48 Mo. 70; Commonwealth v. Alder- 
man, 4 Mass. 477; State v. Reed, 26 Conn. 202; State v. 
Colvin, 11 Humph. 599; State v. Epps, 4 Sneed, 552; 
Pruden v. Northrup, 1 Root, 93; Hylliard v. Nickols, 
2 Root, 86; Rex v. Taylor, 5 D. & R. 521; State v. 
Brown, 16 Conn. 54; State v. Wright. 2 Tread. 517; 
State v. Jones, 7 Ga. 422; Rex v. Davis, 12 Mod. 9; 
Rex v. Bear,2 Salk. 646; Hannaball v. Spaldings, 1 
Root, 86. 

28 State v. Little, 1 N. H. 257; Commonwealth v. Al- 
derman, 4 Mass. 477; State v. Atkinson, 9 Humph. 
677; Hamilton v. Williams, 1 Tyler, 15: Common- 
wealth v. Loud, 3 Met. 828; Raynham v. Rounseville, 
9 Pick. 44; State v. Casey, 1 Busbee, 209. 
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procures an indictment against himself in an- 
other court, and voluntarily submits to the 
judgment thereof, it is said to be a bar to the 
earlier indictment, for ‘‘certainly it is no 
fraud cn the law for a man who has violated 
it, to come forward and voluntarily submit 
to the judgment of a court having fall juris- 
diction of the offense.’’” There is no legal 
jeopardy if the trial tribunal is existing under 
an unconstitutional act of the law-making 
power ; or, the term of court be unauthor- 
ized by law.*1 Muratr W. Hopkins. 
Danville, Ind. 


29 State v. Casey, 1 Busbee, 209. In Texas the pen- 
dency of the indictment takes away the jurisdiction of 
the latter court. See Burdett v. State, 9 Texas, 43. 

80 Rector v. State, 1 Eng. 187; Mctinniss v. State, 
3 Humph. 48. 

31 Dunn v. State, 2 Pike, 229; Rex v. Bowman, 6 
C. & P. 387. 





INTOXICATION AS A DEFENSE IN CIV- 
IL CASES. 





Intoxication as a defense occurs in torts 
and contracts. In torts it isa question of 
contributory negligence, although the ques- 
tion should be, whose negligence caused the 
injury. In contracts it enters into the juris- 
diction of performing or cancelling agree- 
ments. In torts—or contributory negligence 
—it is resolvable into the question of cause 
and effect, that is, did the intoxication cause 
the injury. If it did, there should not be any 
recovery. If it did not, there should be. It 
may be affirmed as a general proposition sup- 
ported by the weight of authority, that intox- 
ication per se is not a defense,! nor should it 
by itself be an element in the question of con- 
tributory negligence. An effort will be made 
to show that intoxication which is absolute 
and complete, so that the party is for the time 
entirely deprived of the use of his reason or 
senses, and is wholly unable to comprehend 
the nature of his acts, is a condition which 


1B. & O.R. R. v. Bateler, 38 Md. 568; Healey v. N. 
Y. 3 Hun, 708; Detchett v. R. R., 5 Hun, 165; Light- 
fost v. Heron, 3 Y. & C., 586; Shaw v. Thackray, 1 
Sm. & Giff. 537; Caverder v. Waddington, 5 Mo. 
App.457; Shackleton v. Sebree, 86 Ill. 616; Cooke v. 
Clayworth, 18 Ves. 12; Johnson v. Phifer, 6 Neb. 401; 
Bates v. Ball, 72 Ill. 108; Alger v. Lowell, 3 Allen, 
402; Stuart v. Machias, 48 Me. 417; Cramer v. Bur- 
lington, 42 Iowa, 315; Burns v. Elba, 32 Wis. 605; 





may produce an act the result of which is 
negligence, or contributory negligence. And 
where the intoxication merely exhilarates and 
not materially affects the understanding or 
the will; or where it is not absolute and com- 
plete, but is still sufficient to materially af- 
fect the reason, judgment and will, it is not 
per se negligence. 

Mr. Wharton? says that ‘‘an act to be the 
cause must be such that if not interrupted by 
causes independent of the actor’s will, or by 
the intervention of other persons, it will under 
ordinary circumstances, produce the event.’’ 

This is not strictly accurate. Logically, a 
cause is that from which something follows, 
to wit, the effect. As far as any cause has a 
its tendency to produce a certain effect,so far 
existence is an argument for tbat of the effect. 
If the cause be sufficient, and no impediments 
intervene, the effect from that cause follows. 
If there is only one possible and absolutely 
essential cause, that cause can be demonstra- 
tively proved from the effect and we can ar- 
gue both ways; e. g. we can infer a general’s 
success from his skill, and his skill from his 
success; but if the effect might result from 
other causes, the argument is at best only 
probable. Hence, the negligence must be the 
only cause of the injury or the sum of the 
antecedents to be the juridical cause of an in- 
jury. In ascertaining what caused a certain 
effect, there may be circumstances which have 
no tendency to produce, though the effect 
could not exist without such circumstance and 
from such effect they can be inferred as con- 
ditions, but not as causes, e. g. a man being 
alive one day is a circumstance necessary as 
a condition to his dying the next, but has no 
tendency to produce it, and, hence, his being 
alive on the former day may be proved from 
his subsequent death, but not vice versa. So 
to an effect may be inferred from the cause, 
but the cause can not be inferred from the 
effect; e.g. from a mortal wound we may in- 
fer death, but not vice versa. If, therefore, 
the intoxication is the only one possible and 
essential cause for the injury, and is sufficient 
and without any intervering cause, it is neg- 
ligence and a good defense; but, if the in- 
jury might, or did, result from other causes, 


O’ Hagan v. Dillon, 10 Jones & Sp. 456; Hutchinson vy. 
Brown, 1 Ciarke Ch. 408; Crane v. Conklin, Saxton, 
846. 

2 Whar. on Neg.,sec. 300. 
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the intoxication is not the cause of the injury, 
nor a defense, but is a circumstance or condi- 
tion ;because the causal connection between the 
cause and the effect is not direct and certain— 
that is, it is not the only one possible sufficient 
cause. At first it was ruled that intoxication 
amounted to contributory negligence, and was 
not sufficient to form an element in contract- 
ual liability. And Mr. Wharton‘ states ‘‘that 
an intoxicated person can not recover for an 
injury caused by a collision with an object 
negligently on the road ; because in the usual 
course of events, a person who is drunk pre- 
cipitates himself against whatever is in his 
way, and as something in any ordinary drive 
will be in his way, the question of the defend- 
ant’s negligence is immaterial.’’"> Without 
stopping to show the fallacy of this proposi- 
tion, both in the premises and the reasons 
given, it is sufficient to say that that is not 
the law, for the very good reason ‘‘that a 
drunken man is as much entitled to a safe road 
as a sober one, and much more in need of 
it.’’6 

Keeping in view the distinctioa between 
partial and complete intoxication, we first 
note that the courts have held that for a man 
to get drunk and lie down on a railroad track 
is such negligence, that if he is killed there 
can be no recovery of damages, unless after 
discovering him lying there the servants of 
the company might have avoided the accident 
by the exercise of ordinary care. But this 
doctrine of comparative negligence is only op- 
erative in a few States. So, too, it has been 
ruled proper to tell the jury that if they be- 
lieve from the evidence that the plaintiff, 
while intoxicated, and at the usual and ordin- 
ary time of the defendant running its train 
on the track on which the accident happened, 
was on said track or standing between the 
rails of the track and the freight depot, then 
the plaintiff was guilty of contributory negli- 


Whart. Neg. sec. 332; Lightfoot v. Heron, 3 Y. & 
C. Ex. 588; Shaw v. Thackray, 1 Sm. & G. 537; Cooke 
v. Clayworth, 18 Ves. 12; See Cassidy v. Stockbridge, 
21 Vt. 391; Alger v. Lowell, 3 Allen, 402. 

4 Whart. Neg., sec. 332, 307. 

5 Citing Butterfield v. Forrester, 11 East, 60; Clay- 
ards v. Dethick, 12 Q. B. 446. 

6 Heydenfelt, J., in Robinson v. Pische, 5 Cal. 460, 
where the defendant left an uncovéred hole in the 
sidewalk, into which the plaintiff whilst intoxicated 
feli ard was injnred, and the court held that the cause 
of the injury was the hole in the sidewalk. 

7 O’Keete v. R. R., 82 lowa, 45°. 





gence.® And where the plaintiff’s intestate, 
on a dark and stormy night, while very much 
intoxicated, started to cross a foot bridge 
after having been warned that it was unsafe, 
and that there was a safe bridge near at 
hand, and on the following morning was found 
dead on the ice below the bridge, his repre- 
sentative was held not entitled to recover. % 
Nor was the plaintiff entitled to recover for 
injuries received half a mile from the point 
where he was put off the cars in an intoxi- 
cated condition for not paying his fare.1° 
But the ground upon which this deczision 
should rest is that the cause was too remote.!! 
It has also been held that a driver so intoxi- 
cated as to be unable to manage his team, is 
not in the exercise of ordinary care, and 
hence his intoxication is negligence.12 And 
in Alger v. Lowell,1* the court held to be 
correct the charge: ‘‘If the jury are satisfied 
that the plaintiff was at the time of the acci- 
dent in a state of intoxication, they are to 
presume he was negligent,’’ although the 
court also stated that if the intoxication did 
not in any degree contribute to the injury, 
the plaintiff could recover. On the other 
hand, the court in Mayer v. R. Co.1* stated 
that it was a monstrous proposition that in- 
toxication will prohibit recovery except when 
it is the proximate cause, when it directly 
contributed to cause the injury, and caused 
the want of ordinary care. Intoxication at 
the time of the accident is not negligence per 
se, but is a circumstance to go to the jury for 
them to determine whether or not the plaintiff 
could, by the exercise of ordinary care, have 
caused the injury by his own acts. The in- 
toxication of the injured person may contrib- 
ute to the injury by leading him tw place him- 
self in an exposed position by preventing the 

8 Whalen v. R. Co., 60 Mo. 323, 8327. See Illinois k. 
Co. v. Cragin, 71 Ill. 177; Wynn v. Allard, 5 Watts & 
S. 524. i, 

9 Wood v. Andes, 11 Hun, 543. 

10 Haley v. R. R. Co., 21 Iowa, 15. 

ll Redfield on Railroads, 330; Brown v. R. R., 50 
Mo. 461; Walsh v. R. R., 52 Mo. 43. 

1? Cassidy v. Stockbridge, 21 Vt. 391; Rock Island v. 
Vanlandschoct, 58 Ill. 485. 

183 Allen, 405. 

14 40 Mo., 151. 

IbB. & O. R. R. Co. v. Bateler, 38 Md. 568; 
Healey v. New York, 3 Hun, 708; Ditchett v. Spayton 
D. R. R., 5 Hun, 165; Alger v. Lowell, 3 Allen, 402; 
Stuart v. Machias, 48 Me. 477; Cramer v. Burlington, 

2 Iowa, 715; Burns v. Elba, 32 Wis. 605; Thorp v. 
Brookfield, 80 Conn. 821; O’ Hagan v. Dillon, 10 Jones 
& Sp. 456. 
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full use of his faculties, and may be put in 
evidence to prove negligence on his part, but 
unless the intoxication contributed to thetin- 
jury, ¢. e. was the proximate cause, it will not 
affect his right of action; hence, when the 
intoxication is complete and injury results, it 
is negligence per se, but when partial the in- 
toxication is not the cause, bat a condition of 
the injury,!® because experience has shown 
that a man may be intoxicated and still be 
competent in every way to take care of him- 
self and transact his own business ;!’ hence 
the question, did the intoxication cause the 
injury? is submitted as fact to the jury.4* It 
was, therefore, held that an innkeeper was lia- 
ble for leaving unfastened a door leading to an 
unguarded swning, and a person intoxicated 
opened the door, walked out upon the awning, 
fell to the ground and was seriously injured.?9 
So the owner of a wagon left it standing on 
the highway with the pole prejecting thereon, 
and a horse whose driver was intoxicated col- 
lided therewith, the owner was held liable.?° 
The question is not was the plaintiff intoxi- 
cated, but is whose negligence caused the in- 
jury? Asin Ditchett v. R. Co.,?1 the court 
overruled the request to charge the jury ‘‘that 
intoxication of deceased, if he was intoxicat- 
ed, if it tended to obscure his faculties, was 
under the circumstanves, of itself negli- 
gence,’’ and stated that ‘the deceased was 
bound to exercise ordinary care, whether so- 
ber or drunk. The mere fact o intoxication 
will not establish want of ordinary care. ‘Fhe 
jury must determine whether the intoxication 
contributed to the injury, and if it did not it 


16 Maguire v. R. R., 115 Mass. 239; R. R. v. Hntchin- 
son, 47 Ill. 408; R. R. v. Cragin, 71 Ill. 177; R. R. v. 
Lewis, 5 Brad. (Ill.) 242; Meyer v. R. R. 40 Mo. 151; 
Bolton v. R. R. 18 N. Y. 248; Healey v. N. Y. 3 Hun, 
708; Bradley v. R. R. 8 Daley, 289; Davis v. R. R., 8 
Oreg. 172; Robinson v. Pioche,a Cal. 460; R. R. v. 
Handford, 39 Mich. 587; R. R. v. Haukerson, 61 Ga. 
114. 

17 Sehramm v. O’Connor, 98 Ill. 539; Cooke v. Clay- 
wood, 18 Ves. 12; Shaw v. Thackray, 1 Sm. & Gif. 
537. 
‘8 Alger v. Lowell, 3 Allen, 402; Cramer v. Burling- 
ton, 42 Iowa, 315; Burns v. Elba, 32 Wis. 605; Thorp 
v. Crookfield, 86 Conn. 321; Stuart v. Machias Post, 48 
Me. 477; Healey v. New York, 3 Hun, 708; O’Hagan 
v. Dillon, 10 Jones & Sp. 456; Ditchett v. R. Co., 5 
Hun, 165; R. R. v. Bateler, 88 Md. 568. 

19 Camp v. Wood, 76 N. Y. 92. 

2 Ridley v. Lamb, 10 U. C. Q. B. 354; See O’ Hagan 
v. Dillon, 42 N. Y. 456; Frazier v. Kimler, 2 Hun, 
514, 

216 Hun, 165, 67 N. Y. 425. 





is of no importance, and should have :o0 
weight in the case.’’2? 

With respect to the evidence, it has been 
held that intoxication at the time of the in- 
jury is only admissible, and not intoxication 
at other times, nor the habit of intoxication, 
because previous intoxication or habits of in- 
toxication have nothing to do with the case. 
It is a question of whose negligence caused 
the injury.2* The reverse of this has also 
been held,” and that a habit of intoxication 
proved raises a presumption of negligence ; *° 
but this position is doubtful. Intoxication 
at the time of the injury being proved, the 
plaintiff must show no intoxication, or that 
there was no want of ordinary care because 
as the cases now are, that this fact must go 
to the jury, from which negligence may be 
inferred. ‘‘The presumption?’ of sobriety 
makes for the plaintiff a prima facie case; 
when this is overcome the burden of proof is 
shifted to the plaintiff, who must establish 
by preponderance of testimony the fact re- 
specting which the burden exists. It is not 
negligence to be on a dangerous street in a 
state of intoxication, but being in such a 
place in such a condition, the jury may find 
that the plaintiff was negligent; and when 
the jury may fairly find negligence from a 
state of intoxication, in order to prevent 
such an inference it should appear that 
the plaintiff was not at the time of the 
injury in an intoxicated condition. When 
it is negligence to be in a_ particular 
place in a state of intoxication and some 
evidence is introduced tending to show 
that plaintiff was in that condition, then it 
must appear from a preponderance of evi- 
dence that he was not intoxicated in order 
that he may recover. The jury should have 
been instructed that if they find it negligence 


22 To same effect Healey v. Mayor, 3 Hun, 708; Stu- 
art v. Machias Post, 48 Me. 477; Maguire v. R. Co., 
115 Mass. 239; R. R. v. Henrici, 37 Leg. Int. 135; 9 Rep. 
689. 
2% Warner v. N. Y. R. R. 44 N. Y. 465; Cleghan v. 
R. R. 56 N. Y. 44; Robinson v. R. R., 7 Gray, 92; Ga- 
hagan v. R. R., 1 Allen, 189. ; 

24 Warner V. R. R., 44 N. Y. 465. 

25 Caldwell v. New Jersey Uo., 47 N. Y. 282; Frink 
v. Coe, 4 Green (Iowa), 555; Gilman v. R. R., 13 
Allen, 433; Laning v. R. R., 49 N. Y. 521. See Cleg- 
ham v. R.R., 56 N. Y. 44; Sh. & Redf. on Neg., sec. 
601, note 3. 

26 R. R. v. Books, 57 Pa. St. 339; Coal Co. v Dick- 
er, 84 Pa. St. 419; 8. C., 82 Pa. St. 119. 

27 Cramer v. Burlington, 42 Iowa, 321. 
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to be in the place intoxicated, evidence must 
show that he was not intoxicated and that in- 
toxication should not defeat recovery, if it 
did not contribute to the injury sustained.”’ 
The conclusions above advanced harmon- 
ize with the doctrines concerning the same 
subject in the law of contracts. If the in- 
toxication merely exhilarates and does not 
materially affect the understanding or the 
will, itis not a defense to the enforcement 
of an executory agreement, nor ground for 
affirmative relief.?° If the intoxication is 
absolute and complete, so that the party is 
for the time entirely deprived of the use of 
his faculties, and is wholly unable to compre- 
hend the nature of the transaction and his 
own acts, it is sufficient ground for setting 
aside or granting other appropriate affirmative 
relief, even in the absence of any fraud, pro- 
curement, or undue advantage taken by the 
other party.“ But where the intoxication is 
not thus absolute and complete, but is still 
sufficient to materially affect and interfere 
with the reason, judgment and will, not pro- 
cured or taken advantage of unfairly by the 
other party, the courts will not interfere on 
belie!f of either party; °° yet if the other 
party produced it by his contrivance and then 
took advantage of it, or made it the oppor- 
tunity for acts of imposition, unfairness or 
fraud, equity will grant full affirmative re- 


2% Lightfoot v. Heron, 3 Y. & C. 586; Shaw v. Thack- 
ray, 1 Sm. & Giff. 587; Cavender v. Waddington, 5 
Mo. App. 457; Shackleton v. Sebree, 86 Ill. 616; Peck 
v. Carly, 27 N. Y. 9; Hutchinson v. Brown, Clarke 
Ch. 408; Burns v. O’ Rourke, 5 Rob. 649; Freeman v. 
Dwiggins, 2 Jones’ Eq. 162; Mansfield v. Watson, 2 
Towa, 111. 

29 Cooke v. Clayworth, 18 Ves. 12; Shackleton v. 
Sebr«e, 36 Ill. 616; Johnson v. Phifer, 6 Neb. 401; 
Bates v. Ball, 72 Lil. 108; Prentice v. Acharum, 2 
Paige, 309; Hutchinson v. Brown, 1 Clarke Ch. 408; 
Crane v. Conklin, Saxton. 346; Wigglesworth v. 
Steers, 1 H. & Munf. 70; French v. French, 8 Ohio, 
214; Phillips v. Moore, 11 Mo. 600; Donelson v. Po- 
sey, 13 Ala. 752. 

% Johnson v. Medlicott, 3 P. Wms. 131; Cory v. 
Cory, 1 Ves. Sr. 19; Cooke v. Clayworth, 18 Ves. 12; 
Say v. Barwick, V.& B. 195; Shackelton v. Sebree, 
86 Ill. 616; Schramm v. ©’Conner, 98 III. 539; John- 
son v. Phifer, 6 Neb. 401; Bates v. Ball, 72 Ill. 108; 
Lavette v. Sage, 29 Vonn. 577; Maxwell v. Pittinger, 
2Green Ch. 156; Selah v. Selah, 23N. J. Eq. 185; 
O’Conner v. Rempt, 29 N. J. Eq. 156; Clifton v. Da- 
vis, 1 Pars. Eq. 31; Futrill v. Futrill, 5 Jones Eq 61; 
Morrison v. McLeod, 2 Dev. & Bat. Eq. 221; Harbison 
v. Lemon, 3 Blackf. 51; Dunn v. Amos, 14 Wis. 106; 
Campbell v. Ketchum, 1 Bibb,406; Taylor v. Patrick, 
1 Bibb, 168; White v. Cox, 3 Hayw. 82; Story’s Eq. 
Jur., secs. 231, 232. 





lief.24_ But following the reasoning that in- 
toxication is a condition, not a cause, some 
courts have held that dealing with an intoxi- 
icated person does so with a presumption 
against his good faith proportioned to the 
depth of mental obscurity caused by the in- 
toxication,®? and the presumption is violent 
if he himself brought about or encouraged 
the intoxication. Jno. F. KE ty. 
**Kellyton,’’ Bellaire, Ohio. 


31 Cory v. Cory, supra; Bobler v. Mulvihill, 1 
Bligh. 187; Addis v. Campbell, 4 Beav. 401; Martin 
v. Pycroft, 2 De G. M. & G. 785; O’Connor v. Rempt, 
29N.J. Eq. 156; Freeman v. Dwiggins,2 Jones Eq. 
162; Griffith v. Fred. Co. Bank, 6 Gill. & J. 424; Phil- 
lips v. Moore, 11 Mo. 600; Schramm v. O’Connor, 98 
Ill. 580; Lavette v. Sage, 29 Conn. 577; Prentice v. 
Acharn, 2 Paige, 30; Nagle v. Baylor, 3 D. & War. 
60; Colloway v. Witherspoon, 5 Ired. Eq. 128; Morri- 
son v. McLeod, 2 Dev. & Bat. Eq. 221; Whitesides v. 
Greenlee, 2 Dev. Eq. 152; Reynolds v. Waller, 1 
Washn. 164; Hotchkiss v. Farston, 7 Yerg. 67. 

82 Peck v. Cory, 27 N. Y.9; Hutchinson v. Brown, 
Clarke Ch. 4€8; Burns v. O’ Rourke, 5 Rob. 6149; Free- 
man v. Dwiggins, 2 Jones Eq. 162, Mansfield v. Wat- 
son, 2 Iowa, 111. 

33 Johnson v. Meddlecott,3 P. Wms. 130; Say v. Bar- 
wick, 1 Ves. & B. 195; Curtis v. Hall, 4 N. J. 361; 
Whitesides v. Greenlee, 2 Dev. Eq. 152; Dunn v. Amos, 
14 Wis. 106; Mansfield v. Watson, 2 Iowa, 111. 








WILL — CONSTRUCTION — LATENT AMBI- 
GUITY—PAROL EVIDENCE. 


CLEVELAND V. CARSON. 





New Jersey Court of Chancery, October Term, 1883. 

1. A testatrix, by her will, gave to A and B ‘‘the 
two certain mortgages which she, at the making of the 
will, held on their property.’’ She in fact held three 
mortgages on the property—one for $320, another for 
$ 2,200 and the other for $1,404. Held, that she in- 
tended to give to them all the mortgage debts—the 
three mortgages. 

2. If it were held that the gift was of only two of 
the mortgages, the legatees under the bequest would 
have the right to select. 

3. Evidence of instructions to the draftsman of the 
will are incompetent. 


Bill for construction of will. On final hearing 
on pleadings and proofs. 

W. Freeman, for complainant; C. F. Hill, for 
Henry A. and Philander B. Carson; D. A. Ryer- 
son, for Caroline, Philander and Granville W. 
Bodwell. 

THE CHANCELLOR delivered the opinion of the 
court: 

Charity Wilmot, of the city of Orange, died 
December 5th, 1882, Jeaving a will dated Septem- 
ber 15th, 1881. By it, after ordering payment of 
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her debts and funeral expenses, including in the 
jatter the cost of the erection of a plain headstone 
over her grave, she ordered that $300 be expended 
in the erection of headstones or a monument over 
the graves of her deceased sister, Sarah Bodwell, 
and the husband of the latter, Philander J. Bod- 
well. She then gave $350 to John Freeman, and 
$1,000 to her sister, Jane Judd. She then (by the 
fifth clause) gave to Henry A. and Philander B 

Carson, her great nephews, and to the survivor of 
theza, ‘the two certain mortgages which she then 
held upon their real estate in Orange, together 
with all interest due and to grow due upon the 
same.’’ By the next, the’sixth section, she gave 
to each of those two legatees $1,200. By the sev- 
enth, she gave the use of two-thirds of all the res- 
idue to her sister, Caroline Bodwell, for life, with 
remainder to Philander and Granville W. Bodwell, 
children of the latter. By the eighth, she gave 
the use of the other third to Edward I.. Hubbell 
for life, with remainder to his heirs-at-law. When 
the will was made, and at her death, she had three 
mortgages which had been given to her on the 
real property of the Carsons in Orange; one for 
$320, given by Philander J. Bodwell, July 1st, 
1859; another for $2,200, given by the same per- 
son, May 8th, 1871, and the other for $1,404, given 
by Caroline A. Carson, July Ist, 1872, and the 
question presented is, whether any, and if so, 
what mortgages are given to the Carsons by the 
fifth clause of the will. They insist that all the mort- 
gages are thereby given to them. The Bodwells, on 
the contrary, not only deny that claim, but insist 
tnat the gift is void for uncertainty. The court will 
not hold a devise or bequest to be void for uncer- 
tainty unless it is wholly unable to discover the 
testator’s meaning. That the testatrix intended 
to give to the Carsons at least two of the mort- 
gages which she held on their property in Orange, 
will admit of no dispute whatever. She gives to 
them ‘‘the two mortgages” she held on their prop- 
erty. She may have been in error as to the num- 
ber of mortgages, or, what is far more probable, 
the will may fail to express her meaning. It may 
be that through some misunderstanding of the 
draftsman and inattention on her part, an error 
has crept into the bequest in the statement of 
the number of the mortgages. But however that 
may be, she clearly meant to give at least two of 
the mortgages, and she has not designated which, 
if she intended to give only two. If the gift 1s to 
be confined to two, the legatees would themselves 
have the right of selection. ‘‘Where the gift,” 
says Mr. Jarman, *‘comprises a definite portion of 
a larger quantity, it is not rendered nugatory by 
the omission of the testator to point out the spe- 
cific part which is to form such portion; the de- 
visee or legatee being in such case entitled to 
select.” 1 Jarm. on Wills, 320. This rule was 
applied in Love v. Stiles, 10 C. E. Gr. 381, and 
Youmans v. Youmans, 11 C. E. Gr. 149. But the 
testatrix did not intend to limit the gift to two 
only of the mortgages. This is clearly indicated 
by her language. It is ‘the two certain mort- 





gages which [ now hold upon the real estate in 
Orange aforesaid, together with all interest due 
and to grow due upon the same.”’ She evidently 
meant to give them all her mortgage debt upon 
the property, and made a mistake in stating the 
number of the mortgages. Had she intended not 
to give all, but only to give two of the three, she 
would have designated the two which she meant 
to give, for the mortgages are of very different 
amounts—$320, $2,200 and $1,404. A mere mis- 
take in the subject of a gift will not invalidate it. 
Shep. Touch. 432; Ward on Leg. 202, 203. 

In Sampson v. Sampson, L. R. (8 Eq.) 479, the 
testator gave his four leasehold messuages in Lax- 
ton Place, with other tenements, in trust, out of 
the rents to pay the ground rents of the whole, 
and of another tenement in York Passage com- 
prised in the lease under which two of the houses 
in Laxton Place were held, and to apply the sur- 
plus on certain trusts. Me had five messuages in 
Laxcon Place, held under four leases. It was held 
on the context that the five messuages passed 
under the bequest. In Richards v. Patterson, 15 
Sim. 501, 11 Jur. 113, the testator bequeathed to 
his wife and another person all his property in the 
Austrian and Russian funds, ‘‘and also that vested 
in a Swedish mortgage security.”’ He had several 
Swedish mortgages. It was held that the gift was 
not void for uncertainty, and that all his property 
invested in Swedish mortgage securities passed 
under the bequest. The testatrix, in the very 
next clause to that under consideration, gives to 
the same legatees $1.200 apiece. This fact makes 
it very improbable that she intended to require 
them to pay off one of the mortgages, and 
strengthens the conviction that she did not. Itis, 
however, quite enough to say that it is clear, from 
the language of the bequest itself, that she meant 
to give them all the mortgage debts she had on 
their property. There is some evidence (adduced 
by the Carsons) to prove that the first mortgage 
(of $320) was included in the third, and testimony 
also as to the instructions of the testatrix to the 
draftsman of the will, but the former is not posi- 
tive enough to amount to proof, and the latter is 
incompetent. The executor should deliver up to 
the Carsons all three ef the mortgages, to be can- 
celled. 


Notre.—In construing wills, the intention of the 
testator will be regarded, and parol evidence will be 
admissible to prove such intentions, where the am- 
biguity is latent, and the intention can be proved by 
clear evidence. Thus, where a testator gave £50 to 
his sister, and to her three children £50 each, when 
in fact she had four children; all of them were al- 
lowed £50 each. Tomkins v. Tomkins, cited in 
Sleech v. Thonington, 2 Ves. Sr. 564; 19 Ves. 126, note. 
The same rule was applied to a gift, ‘‘unto the two 
servants that shall live with me atthe time of my 
death to be equally divided between them,’’ she hav- 
ing taken another servant after the execution of the 
will, who remained with her to her death, and the 
gift equally divided between the three of them. 
Sleech v. Thonington, supra. So where a bequest 
was made for the two daughters of 8, andif either 
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should die before a specified time, the whole was to 
go to the survivor, but if both died, it was to fall in- 
to the residue. S had three daughters. Stebbing v. 
Walkey, 2 Bro. C. C. 851; Cox, 250. And wherea gift 
was to each of the daughters of C if both or either of 
them should survive D, and C had three daughters,all 
of whom survived D, in both these cases the three 
were allowed totake. Scott v. Fenoulhett, 1 Cox, 79. 

If a legacy be given to each of the three children of 
D, and he have four; Garvey v. Hibbert, 19 Ves. Jr. 
125; orif each of the three children of W & EB be 
given a legacy, and the testator’s furniture is to be 
equally divided among them, and W & E B have four 
children; Bassett’s Estate, L. R. 14 Eq. 54; or if 
each of the two children of S receive a bequest, there 
being, in fact, three; Spencer v. Ward, L. R. 9 Eq. 
607; or if the four children of H be named as resid- 
uary legatees, and there are five to the testator’s 
knowledge. Leev. Lee, 10 Jur. (N. 8S.) 1041; or if, 
as occurred in Daniell v. Daniell, 3 De G. & Sm. 337, 
the bequest be made to the three children of W, which 
were all W then had, but he was blessed with six 
more afterwards, which the testatrix knew; yet she 
made three new wills repeating the old bequest in 
each; or, if the devise be to the testator’s wife and 
their three children, if his wife should not be enceinte 
at his death, but if she should, then to her and their 
four children, and he lived until they had four and 
the wife became enceinte with the fifth. Adams v. 
Logan, 6 Md. 175; or if the legacy be given to the 
three sisters of A, who had four; Lee v. Pain, 4 
Hare, 249; orif it be made to ‘‘the two daughters of 
A,’’ and he have three; Vernor v. Hewy, 6 Watts, 
192; or if £100 is given each to the two children 
of A &B, testator’s nephew, and A have three and B 
two. Morrison v. Martin, 5 Hare, 507; in all these 
cases, all of the classes designated were permitted, 
either to take the specific sum mentioned, or to share 
with the others the bequest. 

Where a residue was to be divide into eight equal 
shares, and disposed as foilows 9 - ong the children of 
A: Two shares to each of the two daughters, and one 
share to each of the three sons of A, making together 
only seven shares: Held, that the whole was divisible 
among the children of A in seven parts, each daugh- 
ter taking two-sevenths and each son one. Berkeley v. 
Palling, 1 Russ. 496. And where a testator gave 
to each of his six children a freehold estate, made a 
second devise to two of them, and then gave all his 
residuary estate unto his said four children, naming 
three only, all the four (other than thetwo), were en- 
titled. Eddels v. Johnson, 1 Giff. 22. So where a 
testator bequeathed £100 apiece to the four sons of A 
H by her former husband, and she had four children 
by such former husband, bat one of them was a 
daughter, the daughter was given the sum of £100. 
Lane v. Green, 4 De G. & Sm. 239. And a bequest to 
the two sons and the daughter of A, £50 each, A hav- 
ing but one son and four daughters, was given to 
them, each one being entitled to £50. Harrison v. 
Harrison, 1 Russ. & Myl. 72. And under a gift to the 
four children of B, who, at the date of the will, had 
two children by a former husband and four by a sec- 
ond husband, all of whom survived her, parol evi- 
dence was admitted to show that testatrix meant the 
four children by the second husband. Hampshire v. 
Pierce. 2 Ves. dr. 216. See Osborne v. Varney, 7 
Mete. 301; Savage v. Mears, 2 Rob. (Va.) 570; Gels- 
ton v. Shields, 16 Hun, 148; 78 N. Y. 275. But under 
a gift to testator’s three daughters, parol evidence 
that he meant to include the son of a deceased daugh- 
ter was not admitted. Brokaw v. Peterson, 2 McCart. 
194. 





In Shepard v. Wright, 5 Jones Eq. 20, a testator, 
having seven daughters, previded for one of them, 
Eliza by name, and then directed that the residue 
should be divided into nine equal! parts, three of which 
were to go to his three sons, and the other six parts 
to his daughters. Held, that each of the six daughters, 
excluding Eliza, should have one of the six remaining 
equal parts. Ip Kalbfleisch v. Kalbfleisch, 67 N. Y, 854, 
the testator, at the time of making his will, had nine 
children, all of whom survived him. He gave-to five 
of them pecuniary legacies for life, with remainder to 
their issue, and to his daughter Josephine he gave a 
specific legacy. He then gave to his three remaining 
children certain real estate, *‘subject to the payment 
of $113,000 tothe other eight of my children.’’ He 
also gave other property to his son Franklin, subject 
to the payment of $15,000 tohisexecutors. He then 
provided that the $113,000 and $15,000 should be 
taken as part of the amounts specifically devised to 
his children. Held, that the word ‘‘eight’’ should be 
disregarded, but that Josephine could take no part of 
the $113,000 and $15,000. In Yeates v. Yeates, 16 
Beayv. 170, the gift in 1829 was of **£40 a year to each 
of the seven children now living of J.8. Y,’’? who had 
nine children then living, and all were decreed totake. 
A bequest was given ‘‘unto each of my four nieces, 
» the daughters of my deceased brother Jo- 
seph,’’ etc., and there were five daughters of Joseph, 
who all survived testator, and each of the five was 
held entitled. McKechnie v. Vaughn, L. R. (15 Eq.) 
289. 





In Ward vy. Sutton, 5 Ired. Eq. 421,a residue was 
devised ‘*‘to be equally divided between L H’s chil- 
dren, S J and her children. I W’s twochildren, E and 
L, and K’s children, to be equal in said residue with 
L H’s andS J and herchildren,and my nephew, S§, to be 
equal with the two K children,’’and there were three 
K children. Held, thecourt could no rike out.the 
word ‘‘two’’ in the bequest to S, but to effect the in- 
tention that word must be referred to W’s children, 
And where a rent charge was given to trustees during 
the life of A and her five daughters, in trust to pay to 


A for life, and after her death upon ‘‘trust for her- 


said daughters and the survivors and survivor, and 
while more than one should be living to be divided be- 


tween them in equal shares,’’ and A had five sons and. 


one daughter, the daughter alone was held entitled. 
Selsey v. Lake. 1 Beav. 146. And in Wrightson v. Cal- 
vert, 1 Johns. & Hem. 250, under a bequest as fol- 
lows: ‘I give to the two grandchildren of A, £19 19s. 
each. They live near B,’’ it appearing that A had 
three grandchildren, of whom two only lived near B,,. 
the third grandchild was held, not entitled. In Hull’s 
Estate, 21 Beav. 314, bequest to all testator’s neph- 
ews and neices living at the death of his wife, namely, 
all the children of my brother, S H, etc.: [naming the 
greater part, but not all of his brothers and sisters, 
and excepting one of his neices by name, and gi ¢ 

her a legacy). Heid that only the children of the 
brothers and sisters specifically named took. In Glan- 
ville v. Glanville, 33 Beav. 392, a testator having four- 
nephews and a niece, children of his brother Richard,. 


bequeathed some stock, ‘‘in trust for my four neph-- 


ews and niece, children of my brother Richard, name- 
ly, Robert, Richard, Francis and Margaret,’’ [omit- 


ting Thomas, the fourth nephew]. Held,that Thomas: 


could not be admitted to participate in the bequest. 
In Newman v. Perry, L. R. (4 Ch. Div.) 41, testatrix,. 
by will made in 1873, bequeathed to each of three chil- 
dren of Mrs. W, widow of W W, £100. W W died in. 
1867, leaving a widow and three children, of whom 
one died in 1870, andtwo survived. Mrs. W married 
again in 1868, and had children by that marriage 


living in 1878. The testator knew there were children 
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by the second marriage, but did not know their num- 
ber. Held, that the two surviving children of W W 
were alone entitled. See Morton v. Morton, 2 Swan, 
318; Jones’s Appeal, 48 Conn. 60. In Emery’s Es- 
tate, L. R. (3 Ch. Div.) 300, a testatrix, who died in 
November, 1874, by her will of January, 1874, be- 
queathed to each of the three children of her niece 
£1,000. There was a codicil in June, 1874, confirming 
this gift. At the date of the will the niece had three 
children living, the youngest being three years old, 
and a fourth child en ventre sa mere at the time, and 
born in July, 1874. Held, that only the three children 
born at the date of the will were entitled. See Sherer 
v. Bishop, 4 Bro. C. C. 55; Starling v. Price, 16 Ohio 
St. 27. 

A testator having given instructions to the scrivener 
to give all his B. shares of stock to his nephews. but 
the scrivener, by mistake, having inserted the word 
**forty’’ several times before the word ‘‘shares,’’ 
in describing the gift, and the testator had, in fact, 
four hundred shares of B stock, on proof of these 
facts the word, ‘‘forty’’ was ordered to be struck 
out, and all of the stock decreed to the nephews. 
Morrell v. Morrell, L. R. 7P. D.68. See Eatherly 
v. Eatherly, 1 Coldw. 461. 

And a gift of ‘‘one mortgage on H B,of L,’’ when, 
in fact, testator had two mortgages executed by H B, 
of L, will entitle the legatee to but one, which she 
may select from the two. Johnson v. Goss, 128 Mass. 
483. So, a bequest to trustees, *‘to pay over and con- 
vey absolutely all my manufacturing property, con- 
sisting of all my interest and sharcs in the L Co., the 
B Co. and the H Co.,’’ includes only the three corpo- 
rations named, although testator owned other manu- 
facturing property. Goddard v. Brown, 12R.I. 31. 
And in Williams v. Lane, 2 Car. L. Repos. (266) 246, a 
testator devised to his grandson ‘‘three hundred and 
fifty acres of ‘land, being the upper part of a tract of 
seven hnndred acres; and to his two granddaughters 
the Jower part of the same tract, to be equally divided 
between them,’’ and the tract was found to contain, 
in fact, eleven hundred acres. The grandson took 
the three hundred and fifty acres and the granddaugh- 
ters three hundred and seventy-five acres each. So a 
devise to E of ‘‘that part of the M farm at present 
occupied and farmed by B, containing eight fields,’’ 
passed the farm to E, although it contained nine 
fields. Coleman v. Eberly, 76 Pa. St. 197. We are 
indebted for the materials with which this note was 
prepared, to Hon. John H. Stewart, State Reporter of 
New Jersey. (Ed. CENT. L. J.) 
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DICKINSON v. COATS. 





Supreme Court of Missouri. 


A check does not operate before its presentment or 
acceptance by the drawee, either in law or equity, as 
an assignment pro tanto of the deposit of the drawer. 


NorrTON, J., delivered the opinion of the court: 

This case is before us on defendant’s appeal 
from the Cireuit Court of Jackson county. It ap- 
~ears from the record, that the Mastin Bank, a 
corporation organized under the laws of this State, 
for the purpose of transacting a general banking 
business, at Kansas City, on the second day of 





August, 1878,drew and delivered to plaintiff, its 
check upon the Metropolitan National Bank of 
New York, as follows, to-wit, 

$500: No. 196,225. 
State of Missouri—The Mastin Bank, 

Kansas City, Me., August 2nd, 1878. 

Pay to the order ot M. H. Dickinson, five hun- 
dred dollars. JOHN J. MASTIN, Cashier. 

To Metropolitan National Bank, 

New York. 

It appears that the said Metropolitan Nationa 
Bank, was the regular correspondent of the Mas- 
tin Bank, and its depository in New York, and at 
the time the above check wasdrawn, the Mastin 
Bank had on deposit, and to its credit in said 
Metropolitan National Bank, subject to draft or 
check, between fifty and sixty thousand dellars; 
that on the 3rd of August, the day after the above 
check was drawn, the Mastin Bank closed its 
doors, and made an assignment in due form of law, 
of all its assets of every description, to defend- 
ant Coats, for the benefit of its creditors generally, 
of which said assignment the said Metropolitan 
Bank was duly notified, on the day it was made; 
that said check drawn in favor of plaintiff was not 
presented to the Metropolitan Bank, till the 5th 
day of August, 1878, when payment was refused 
—the check protested for non-payment, of which 
due notice was given; that in the months of Sep- 
tember and October, 1878, defendant Coats, as as- 
signee, collected of said Metropolitan National 
Bank, between fifty and sixty thousand dollars. 

The above are substantially the facts set out in 
plaintiff's petition, and he claims that they give 
him a right to a judgment and decree of the court, 
declaring that defendant Coats holds the money 
collected of the Metropolitan Bank, to the use of 
plaintiff, and that ha be ordered to pay over to 
plaintiff the sum of five hundred dollars, the 
amount of said check and interest thereon. This 
claim is resisted by defendant Coats, on the 
ground that the amount collected by him of said 
bank, belonged to the trust fund, held by him 
under the assignment, and can only be paid pro 
rata on claims against the trust fund allowed in 
administering the trusts. —_ 

The circuit court made an order and decree as 
prayed for by plaintiff, and defendant in this, his 
appeal, asksits reversal, on the ground that it is 
against the evidence and the law of the case. It 
will be perceived from the above statement, that 
the controlling question arising on this record is: 
Did the check in question, it being neither drawn 
on any particular fund, nor for the whole sum 
due the drawer from the drawee, nor containing 
any words of transfer, operate before its present- 
ment and acceptance by the drawee as an assign- 
ment either in law or equity, of so much of the 
deposit standing to the credit of the drawer, in 
the New York bank, as the check called for. An 
affirmative answer to this question affirms, and a 
negative reverses the judgment. 

In as much asthe principle involved is one of 
importance, and upon which there is some conflict: 
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of opinion, counsel, in view of the decision of the 
$t. Louis Court of Appeals, in the case of Mc- 
Grade v. German Saving Bank Association, 4 Mo. 
App. 330, have earnestly insisted that the author- 
ities bearing upon the subject, be revised by us 
with a view to asettlement of the question in this 
State. The conflicting authorities can not be re- 
conciled, and we shall not attempt it but will only 
consider them, for the purpose of ascertaining on 
which side of the question the weight of authority 
as well as reason lies. 

The question presented has been answered in 
the negative by the Supreme Court of the United 
‘States in the following cases: Thompson v. Riggs, 
5 Wallace, 563, 94 U. S. 343; Christman v. Russel, 
14 Wallace, 69; Bank of Republic v. Millard, 10 
Wallace, 152. In the case last cited Justice Da- 
vis, who delivered the opinion of the court, ob- 
served: “It is no longer an open question of this 
court, since the decisions in the cases of the Ma- 
rine Bank vy. Fulton Bank, and Thompson v. 
Riggs, that the relation of banker and customer in 
their pecuniary dealings is that of debtor and credi- 
tor; itis an important part of the business of 
banking to receive deposits, but when they are 
received, unless there are stipulations to the con- 
trary, they belong to the bank, to be loaned as its 
other moneys. The banker is accountable for the 
deposits which he receives asa debtor, and he 
agrees to discharge those debts by honoring the 
checks which the depositors shall, from time to 
time, draw upon him. The contract between the 
parties is purely a legal one, and has nothing of 
the nature of a trustin it. The holder takes the 
check on the credit of the drawer, in the belief 
that he has funds to meet it, but in no case can 
the bank be said to be connected with the trans- 
action. If it were true that this was a privity of 
-contract, between the bank and the holder, when 
the check was given, the bank would be obliged 
to pay the check, although the drawer before it 
was presented had countermanded its payment, 
and although other checks drawn after it was is- 
sued, but before payment of it was demanded, had 
exhausted the funds of the depositor. If such 
a result would follow the giving of checks 
it would be easy to see, that bankers would be 
-compelled to abandon altogether the business of 
keeping deposits for customers. The right of de- 
posit, as was said by an eminent judge, is a chose 
in action, and his check does not transfer the 
debt, or give a lien upon it, to a third person, 
without the assent of the depository. Thisis a 
well established principle of law, and is sustained 
by English and American authorities. In the case 
of Christman v. Russell, supra, Justice Swayne, 
speaking for the court, said that a bill of exchange 
or check, is not an equitable assigament pro tanto 
of the funds of the drawer, in the hands of the 
-drawee. The English authorities are to the same 
effect, of which the case of Hopkiason v. Foster 
12 Law Reports E. G. p. 74 (decided in 1873,) is 
alike, and where it was held that a check was not 
san equitable assignment of the drawer's balance 





at his bankers. The courts of New York also re- 
turn a negative answer to the question before us, 
in the following cases. Lunt v. Bank of North 
America, 49 Barb. 221. Chapman v. White, 2 
Seldon, 412; Aitna Bank v. Fourth National Bank, 
46 N. Y. 82, Dunear v. Berlin, 60 N. Y. 151. Atty. 
Gen. v. Life Insurance Co. 71 N. Y. 325. In the 
case of Lunt v. Bank of North America, supra, it 
is said, ‘‘checks drawn in the ordinary general 
form not describing any particular fund, or using 
any word of transfer of the whole or any part of 
the account, standing to the credit of the drawer 
in the bank, upon which they are drawn, but con- 
taining only the usual request directed to the 
the bank, to pay the order of the payee named, a 
certain sum of money, are of the same legal effect, 
as inland bills of exchange, and do not amount to 
an assigament of the funds of the drawer, in 
the bank and there is no liability of the 
party, upon whom such instrument is drawn. See 
also 2. vol. Add. on Con. p. 493. Byle on Bills, p. 
61, note 1, 2 Parsons on Note and Bills p. 61, 
note 1. Also case of Barb v. Foote, decided 
by Supreme Court of Mississippi, in 1880, as re- 
ported in 11 vol. of reports p. 94. We have been 
cited by counsel for plaintiff to a number of au- 
thorities as establishing a contrary doctrine, to 
that announced to those above refered to, and upon 
examination of them find but three states, where 
the question 'has otherwise been ruled upon by 
the courts of last resort. 

In South Carolina, in the case of Fogerlie v. 
Skillman, 12 Rich. 518, in was held by a divided 
court (the chief justice dissenting) that where a 
check is drawn by a depositor on a bank having 
sufficient funds to meet it, the holder on giving 
notice to the bank, has the right to be paid, and 
if payment be refused, may maintain an action 
against the bank, on the implied premise, which 
the law raises in this behalf. In Illinoisin the 
ease of Munn vy. Bush, 25 Ill. 35, it was 
held that the check of a depositor upon his bank- 
er delivered to another for value, transferred to 
that other, the title to so much of the deposit as 
the check calis for.’? Upon an examination of 
this case, it must be seen that nota single author- 
ity, either English or American, is referred to, as 
maintaining the doctrine announced, but the 
conclusion reached is made to rest upon a judicial 
recognition of what is alleged in the opinion to be 
a universal custom of bankers, to allow deposi- 
tors, to withdraw their funds in parcels. This 
case was followed in the 28 Ill. 168, also without 
the citation of asingle authority. Justice Cotson 
remarking, that the decision of Munn v. Burch, 
was not made till after the most mature investiga- 
tion. The case of Munn v. Burch, supra, was al- 
so followed in case of Bank v. Bank, 80 II!. 212, 
and as the logical result of the doctrine enunciated 
by it, the court went so far as to say, that after 
a check had passed into the hands of a bona fide 
holder, it is notin the power of the drawer to 


countermand its payment’’—a doctrine not main- 
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‘tained by any authority that has come under our 
observation. 

In Iowa, in acase of Roberts v. Austin, Carlin 
& Co., 26 Iowa 315, it was held by a divided 
court, that the holder of a check could maintain 
an action therein against the drawee before ac- 
ceptance, the drawee having funds in his hands and 
that a general assignment of the drawer for the 
benefits of creditors after drawing the check, bat 
before the same is presented wil: not invest the 
assignee with the right to the money represented 
by the check, nor affect the right of the payee 
therein. 

The casesin Kentucky to which we have cited, 
of Buckner v. Sayre, 18 B. Monroe 745, and Les- 
ter & Co. v. Given Jones, 8 Bush, 357, do not 
maintain the position contended for. The said 
case of Buckner & Co. v. Sayre, only decides that 
‘that the drawing of a bill of exchange by a debtor, 
and its acceptance by the drawee, is an appropria- 
tion of that fund to the holder of the bill, and 
that thereafter the drawer of the bill has no right 
to control it, either by rescinding or assigning it, 
and thata general assignment of assets after a 
bill of exchange has been drawn, and accepted 
will not pass the fund thus appropriated; and the 
ruling of the case of Lester & Co. v. Given Jones 
& Co., supra, is based solely upon the case of 
Buckner v. Sayre. Sofarfrom the case in 18 B. 
Monroe, supra, being in conflict with the New 
York and like cases, cited herein from other states 
it is in accord with them. 

The decided weight of authority answer the 
question propounded in the beginning of this 
opinion in the negative. The answer is returned 
by the Supreme Court of the United States, the 
courts of last resort in Maryland, Massachusetts, 
New York and Pennsylvania, while an af- 
firmative response given by the divided courts of 
Iowa and South Carolina, and by the case of Munn 
v. Burch, 25 Ill., which as an authority has been 
sufficiently adverted toin what has been said. 

And so far asthis court has heretofore been 
called on to pass upon the questions kindred to 
the one in hand, it has ruled in accordance with 
the doctrine announced by the Supreme Court of 
the United States, and the courts of Maryland, 
Massachusetts, New York and Pennsylvania. 

In the case of the State ex rel. Mississippi 
County v. Moore, 74 Mo. 413, and of State ez 
rel. v. Powell, 67 Mo. 394, it was held that a gen- 
eral deposit created the relation of creditor and 
deb‘or; and in the case of Burnett v. Crandall et. 
al. 63 Mo. 410, it was held that a portion of the 
debt was incapable of assignment, either in law 
orin equity, in the absence of the debtor’s con- 
sent. Sointhe case of Loomis v. Robinson, 76 
Mo. 488, it was held that an assignment of a part 
of a judgment was void, both in law and in equi- 
ty. It has been established by the above cases, 
that the relation between depositor and banker is 
that of creditor and debtor, and that a creditor 
cannot either in law or in equity, assign a part 
-of a debt due him without the debtors consent. 





It must follow logically, the check held by 
plaintiff being only for part of the debt due, the 
drawer, and not having been accepted by the 
drawee, did not transfer to plaintiff either a legal 
or equitable right against the drawee, either to so 
much of the fund as the check called for, or give 
him any lien thereon. In the case of St. John v. 
Holman, 8 Mo. 382 it was held. Judge Scott de- 
livering the the opinion, that ‘it could not be 
maintained that the mere act of drawing a check 
asan assignment of the amount for which it was 
drawn to the bearer. ”’ 

In an investigation of this question we have 
confined our examination of the decisions of 
courts of last resort, and in the light of the au- 
thorities, we must answer the question presented 
in the record in the negative, and hold that the 
fund sought to be appropriated by the plaintiff, to 
the payment of his debt, and in the hands of defen- 
dant, as assignee, is only subject to pro rata dis- 
tribution among the creditors of the Mastin Bank, 
of whom plaintiff is one, whose claims have been 
allowed, in due course of administering the 
trust. Judgment reversed and the bill dismissed, 
and defendant shall have judgment for all costs. 


NOTE.—See the able article of Professor Tiedeman 
in 11 Cent. L. J. 381. The court in the principal case, 
it seems to us, has unnecessarily discussed the ques- 
tion as to whether a bank is liable to a checkholder. 
The facts in the case were that the defendant had 
money to which he had no title, and which belonged 
to the plaintiff. It was an equitable action for money 
hadand received. The defendant’s assignor had made 
an assignment of a portion of a debt to the plaintiff, 
and neither the defendant’s assignor nor his represen- 
tatives could defeat his own act to the injury of the 
plaintiff. The assignor had sold the right to receive 
this money to the plaintiff. He had no claim there- 
after to receive it. If he had received it from the 
creditor he would have been liable in assumpsit. His 
assignee stood in the shoes of his assignor. His as‘ign- 
ment was subject to all equities in favor of others. In 
the recent case of Gardner v. Nat. City Bank, decided 
by the Supreme Court of Ohio, Dec. 18, 1883, (in 
current No., see digest) the drawer of a draft after its 
delivery, received from the drawee a check for the 
amount of his debt, i. e., the amount cf the draft, and 
then failed. The draft was presented and acceptance 
refused because of the prior payment. The drawer’s 
assignee cashed the check, and this action was brought 
to recover the money, as money had and received to 
the plaintiff’s use. The court held him entitled to re- 
cover, because the drawer could not defeat his own 
act, and his assignee could do no more than he could 
have done. It may be said that the draft covered the 
entire indebtedness of the drawee, and that it, there- 
fore, amounted to an assignment of the debt, but that 
in the principal case, there was but a partial assign- 
ment. This would be a good defence for the bank to 
adopt, but not for the assignee. A man may dispose 
of the whole or any part of a debt owned by him, and 
he will be bound by his sale. There is nothing in such 
a transaction which public policy forbids. And, in- 
deed, there is good ground for claiming that the cred- 
itor would be bound in equity. The New Jersey Su- 
preme Court has lately held that an agreement between 
an attorney and h_ client that the former shall have 
so much of a judgment for his compensation, operates 
a an equitable assignment of the judgment pro tanto, 
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which the judgment debtor is bound to respect. 
Taney v. Wilson, 16 Vroom., Part 2, 282, and that 
even a judgment which « debtor had against his cli- 
ent, could not be set off to his prejudice, although he 
had purchased it before notice of the attorney’s 
rights. See Canty v. Latterman, 18 Cent. L. J. 30. 
It was decided years ago in England that a draft oper- 
ated in equity as an assignment of the fund pro tanto, 
and that the assignees in bankruptcy had no right to 
receive so much of the fund. Row v. Dawson, 1 Ves. 
Sr. 331, per Lord Hardwicke. And this principle is 
recognized in Rodick v. Gandel, 1 De G. M. & G. at p. 
Ti7. And in Lett v. Morris, 4Sim. 607, the doctrine 
is affirmed. In these cases notice may have been given 
to the debtor, but a want of it can not affect the 
assignor. In Superintendent. ete. v. Heath, 15 N. J. 
Eq. 22, it is admitted that at law, a valid assignment 
can not be made of a part of a debt without the as- 
sent of the debtor; but it is denied that this principle 
has any application to an equitable assignment sought 
to be enforced ina court of equity. Judge Story, in 
his Equity Jurisprudence, vol. 2, secs. 1043-4, says 
that ‘*if A, having a debt due to him from B, should 
order it paid toC, the order would amountin equity 
to an assignment of the debt, and would be enforced, 
although the debtor had not assented thereto. The 
same principle would apply to the case of an assign- 
ment of a part of the debt. In such a case a trust is 
created in favor of the equitable assignee on the fund, 
and would constitute an equitable lien upon it.”” And 
in Bower v. Hadden Blue Stone Co., 30 N. J. Eq. 171, 
a partial assignment was sustained in equity. Af- 
firmed in Id. 340. In the principal case the rights of 
the debtor were not involved. No partial assignment 
was sought to be enforced against the bank. Its debt 
was not sought to be split up. The objection of the 
bank is founded on the want of privity. Here 
no such question arose. It has been often held that a 
draft operated as an assignment of a fund in equity, 
as against attaching creditors, even though the gar- 
nishee have no notice. See Miller v. Hubbard, 4 
Cranch. C. C. 451; King v. Gershine, Id. 150; Black v. 
Zacharie, 3 How. 488. See Wiggins v. McDonald, 18 
Cal. 126; and see Moody v. Kyle, 34 Miss. 506, to the 
effect that an order for the payment of apart of afund 
is good against an order ‘or the paymentof the whole 
received without notice of the former. But see Dickey 
v. Hannon, 1 Cranch. C. C. 201; Gibson v. Cook, 20 
Pick. 15. All the cases which have attracted our 
attention, support the right of the partial assig- 
nee as against the assignor and his privies. A 
check is certainly a request to pay out of a particular 
fund. There is but one fund, and that fund is im- 
plied. Wecan not see how the decision upon the 
direct question can be upheld, though the court is 
probably correct, upon the question as to the liability 
of the bank. We have the impression that the court 
became so busied in its desire to settle the’ bank ques- 
tion, as to forget tue real point. or, at least, to de- 
clare it properly. The decision of the court upon the 
question of the iiability of the bank, seems to us gra- 
tuitous, and not binding upon any other court. See 
5 Cent. L. J. 19; 10 Cent. L. J. 94.—[Ep. CENT. L. J.] 








WILL — CONSTRUCTION — DESCENTS A D 
DISTRIBUTIONS — “HEIRS AT LAW” — 
CONFLICT OF LAWS. 





MERRILL v. PRESTON. 





Supreme Judicial Court of Massachusetts. 


1. Personal property which is given in trust, with 
power to convert the same into realty for the ‘‘heirs 
at law” of the settlor, will be distributed among those 
entitled to real property by descent, and not in accord- 
ance with the statutes of distribution. 


2. Where a deed of trust is executed in one State 
for the benefit of the ‘‘heirs atlaw’’ ef the settler, 
who afterwards becomes domiciled in another State, 
where he dies, the laws of the latter State will govern 
as to who were contemplated as ‘‘heirs.’? 


8. Although the laws of the latter State do not per- 
mit the descent of property, which bas been acquircd 
by an intestate from his father, to his mother, Held, 
that the settler did not intend that this rule should 
defeat his mother’s rights, and, there being no issue, 
it should go to his mother. 


While a resident of Massachusetts, Horatio W. 
Preston, with his mother, executed a deed of trust 
to th petitioner of all their personal property, 
directing, among other things, that the property 
might be converted into real estate, and after his 
decease, that the property shou!d be distributed to 
his “‘heirs-at-law,’’ provided he had not appointed 
the uses to which the estate should be applied. 
He died in Maryland without appointment, and 
without children, leaving his mother, Sarah S. 
Preston, who claims the property, and a widow. 
All the property originally came from Horatio’s 
father. 

Homes, J., d»livered the opinion of the court: 

The different sets of respondents all claim under 
a limitation to the ‘‘heirs-at-law’’ of Horatio W. 
Preston, each asserting that they are the persons 
designated. In order to decide between them, we 
must determine first whether the words ‘‘heirs-at- 
law”’’ are to be taken to mean heirs-at-law or next 
of kin, or persons entitled under the statute of dis- 
tributions. Next, by what law the members of 
the class in question are to be ascertained, and 
then finally who they are. 

Upon the first question, which turns on the con- 
struction of a Massachusetts instrument, and must 
depend on Massachusetts law, we have little 
doubt. The words are to be taken in their literal 
sense; it is then that Sweet v. Dutton, 109 Mass. 
582, can only be reconciled with this construction 
by laying hold of minute differences which might 
lead to the conclusion that in that case the settler 
meant simply that if she failed to make a will, the 
law should take its course. But upon questions 
of construction where no arbitrary rule is involved, 
it is always more important to consider the words 
and the circumstances than even strong analogies 
in earlier decisions. The successive neglect of a 
series of small distinctions in the effort to follow 











THE CENTRAL LAW JOURNAL. 15 








precedent, is very liable to end in perverting in- 
struments from their plain meaning. In no other 
branches of law is so much distinction required in 
dealing with authority. 

Viewed as authority, however, Sweet v. Dutton, 
it should be noticed, relied largely on Mace v, 
Cushman, 45 Me. 250. which had been overruled 
in the State where it was decided. Lowe v. Bourne, 
63 Me. 368, stands entirely alone, (see Richardson 
v. Martin, 55 N. H. 45, 47,) and is hardly recon- 
ciled with the generally accepted rules upon the 
subject. There is a strong presumption in favor 
of giving words their natural meaning, and against 
reading them as if they said something else which 
they are not fitted to express. In the present case 
the property handed over was personalty, and if 
the deed before us had contemplated a trust of 
personalty only, there would nave been a stronger, 
although not nece:sarily conclusive argument, in 
favor of constructing an ultimate limitation to 
heirs in the sense adopted to the words in which 
personal property devolves. But this deed author- 
ized the fund to be invested in real estate, and 
looked to its possible division in that form. The 
donors stood indifferent between land and chattels, 
and were as ready to have the money put into one 
as the other. It was perfectly natural for them to 
select the mode of intestate succession to land as 
that on which to model their disposition, and we 
perceive no reason to doubt that they meant to do 
so. Clarke v. Cordis, 4 Allen, 466, 480; Mounsey 
v. Biamire, 4 Russ. 384; Smith v. Butcher, 10 Ch. 
D. 113. ‘The construction which we adopt puts 
an end to the claim of Horatio Presion’s widow. 
It is therefore unnecessary to consider whether 
any other meaning of the words would be broad 
enough to let her in, as in Sweet v. Dutton, supra, 
or whether it would be confined to the next of kin, 
and thus give the property to the mother, or 
whether, if heirs mean persons taking under stat- 
ute of distribution the widow would be excluded 
by the provisions of her husband’s will in her 
favor, coupled with the statutes applicable to the 
case. 

The next question is by what law the heirs of 
Horatio W. Preston are to be ascertained. If the 
trust had been created by a third person, there 
would be a strong argument that as it was a Mas- 
sachusetts trust the donor must be supposed to 
have had in mind the Massachusetts law of descent 
and to have meant those who would be the heirs 
of Horatio Preston, in respect of Massachusetts 
lands wherever Preston was domiciled, and that 
therefore the latter are entitled. Boyes v. Bedale. 
1 Hemming & Miller, 789. On the other hand, the 
fact that Preston was himself the donor, may make 
a distinction against construction, which takes the 
determination of the class out from its ordinary 
dependeace upon his will, so far as a change of 
domicil might affect it, and fastens it to a partic- 
ular law. 

However this may be, we are content to assume 
for the purposes of this case that the law of Mary- 








land, where Preston was domiciled at his death, 
is to determine who are his heirs. 

It remains to inquire whom the Maryland law 
designates; unfortunately the Maryland law des- 
ignates different persons in different contin- 
gencies, and it may beargued plausibly enough, 
that either class is the one to take here. The de- 
cision between them again depends upon the con- 
struction of the deed. At this stage the debate 
lies between the uncles and aunts of Horatio 
Preston and his mother. 

It is argued for the former that they are entitled 
as the persons who would have been heirs-at-law 
quoad this particular property, but for the settle- 
ment. For in order to ascertain who would have 
taken the property as heirs, if it had been land, (it 
is tacitly assumed,}> we must regard it as land 
throughout, and, therefore, as the property comes 
to Horatio from his father, although in the form 
of personal estate, we must consider it as if ‘the 
estate descended on the part of the father,’’ and 
then the statute gives it to the uncfes and aunts 
in terms as the descendantsof the grand- 
father on the part of the father. In the view 
whieh we take it would be unnecessary to 
decide most of the points raised this by ar- 
gument. We need not discuss whether in or- 
der to ascertain the parties to whom personal 
estate is given under the designation heirs-at-law, 
it is necessary or proper to consider the fund as 
if it had been land at any moment, except at the 
instant of vesting; or whether the statute would 
apply to land purchased by the son, with personal 
estate received from the father; or whether if the 
phrase ‘‘heirs-at-law,’’ were to be connected with 
the specific property at all. We must not consid- 
er the trust deed which disposed of the fee and 
limited a new series of trusts as the starting point, 
and deal with it in the same way as if the donor 
had been a stranger, and,therefore, adjudicate in 
favor of the mother, as the person who would have 
inherited the property of Horatio Preston, if he 
had taken as first purchaser. 

The cases on this delicately balanced question, 
are not uniform, and we express no opinion upon 
it. Dyer 134, A; Counden v. Clark, Hobart 29, 
31; Godbold vy. Freestone, 3 Lev. 406; Abbot v. 
Burton, 2 Salk. 590; Harris v. Bishop of Lincoln, 
2P. Wms. 135; Holloway v. Holloway, 5 Ves. 
399-404; Davis v. Kirk, 2 K. & J. 391; Aspdri’s 
Est., 2 Wall Jr. 368-447. 

We think that the phrasé heirs-at-law is not to 
be connected with this specitic property for its in- 
terpretations. The settlement divesis the whole 
estate from Horatio Preston, and gives nothing of 
it back to heirs, in the event which has happened. 

The gift to heirs is simply an ultimate disposi- 
tion when all the special objects of the trust have 
failed. We think that taking all the circumstances 
into account, including the somewhat artificial 
character of the importation of Maryland law into 
this instrument, the heirs-at-law meant are not 
those who wight be such in an exceptional case, 
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according to an exceptional rule of problematical 
application, but those who would inherit Horatio 
Preston’s land by the general law of descent. 
The law of Maryland would give any land of Ho- 
ratio, except that which descended from his father 
to his mother; and upon the whole case, we think 
that his mother, {Sarah Somes Preston, was en- 
titled to the fund. 
Decree accordingly. 


NOTE.—It is an old principle of law, that ‘‘money 
directed to be employed in the purchase of land, and 
land directed to be sold and turoed into money, are 
to be considered as that species of property into which 
they are directed to be converted,’’ without regard to 
the nature of the instrument by which the direction 
is made. Per Sir Thos. Sewall, in Fletcher v. Ash- 
burner, 1 B. C. C. 499; Wheldale v. Partridge, 5 Ves. 
396; Peter v. Beverly, 1 Pet. 533; Craig v. Leslie, 3 
Wheat. 577; Sharyley v. Townshend, 4 Harring ( Del.) 
336. And money directed to be so laid out goes to the 
heir, subject to dower and curtesy. Sweetapple v. 
Bindon, 2 Vern. 536: Cunningham v. Moody, 1 Ves. 
174; and passes by a devise of all lands. Lingon v. 
Louray, 1 P. Wms. 172; Harvey v. Aston, 1 Atk. 364; 
Green v. Stephens, 12 Ves. 419. And, therefore, not 
by a devise of all personal estate. Gillies v. Lung- 
lands, 4 De G. & S. 372. But a mere direction that 
real property shall be considered as personal estate, 
or vice versa, will not be given effect; no person can 
alter the the inherent nature of property by his com- 
mand, and the property will be dealt with as it is. 
Tait v. Latbury, L. R. 1 Eq. 174. And where the 
trustee is allowed to convert the money into real es- 
tate, or other securities, the property will remain in 
its origixal character. See Cowley v. Hartstongen, 1 
Dow. 361. But the rule is that if there is no direction 
to sell, but merely a power to do so, and the inference 
from the will is that the power is to be employed by 
the trustee as he may think best in his discretion, the 
property will not be considered converted until the 
conversion actually takes place. Holland v. Adams, 
8 Gray, 188; Tame v. Craft, Id. 162; Fowler v. Vepan, 
26 Barb. 224; Chew v. Nicklin, 45 Pa. St. 84. To effect 
the conversion, there must be an imperative direc- 
tion. Dodge v. Pond, 23 N. Y. 69; Moncrief v. Ross, 
50 N. Y. 431; McClure’s App. 72 Pa. St. 414. But it is 
enough if it appears from the whole will that it was 
intended to be imperative. Vanness v. Jacobus, 2 C. 
E. Green. 153. And the presumption is that discre- 
tion was not intended to be allowed the trustees. 1 
Jarman on Wills, (Randolph’s Eq.) 184. The court in 
the principal case assumes that the mere power to 
convert into realty makes the conversion complete, so 
far as the interpretation of the word “‘heirs-at-law” is 
concerned. How this can be reconciled with the pre- 
vious decisions is something difficult to perceive. 2. It 
is another well settled principle, that the terms of a will 
are construed according to the law of the place where 
the instrument is made and where he is domiciled, 
in deference to the presumption that a person uses 
terms with reference to the meaning attached, 
to them by the law which he is supposed to 
know. Tates v. Thompson, 3. Cl. & F. 544, 570. 
Trotter v. Trotter, 4 Bligh, N.S. 502. Price v. Dew- 
hurst 8 Sim. 279. Thus where a testator domiciled in 
Jamaica, bequeathed all his ‘‘estate’’ to the plaintiff, 
and the law of Jamaica embraced all kinds of proper- 
ty in that term, the law of England had no applica- 
tion, in respect to property in England. Stewart 
v. Garnett, 3. Sim. 898. So wherea man, residing in 
Russia, made a will of his moveable and unmoveable 


property ‘“‘the Russian law was the eriterion whether 
English bonds were embraced in such bequest. En- 
ohin v. Mylie, 10H. L. C. 1, 1 Lev. & T. 118, 1 De G. 
F. & J. 410. So where atestator domiciled in Ire- 
land made a bequest of £1,000, it was held in England, 
that the Irish currency was intended. Pierson v. 
Garnett, 2 Bro. C. C. 38. The conclusion reached by 
the courtin the principal case as tothe meaning of 
**heirs at law,’’ was certainly correct, when they de- 
clared that it was to he determined by the law of the 
settlor’s domicil. 

But there was an additional element, in this case. 
Here the settlor removed his domicil, after the rights 
of the parties became vested, to another State. It 
is evident that such a removal was not contemplated 
by the settlur atthe time, and the case, therefore, 
presents the broad question, whether he could change 
the rights of the parties at his will by merely chang- 
ing his residence. Itis certainly true that no one can 
have heirs until he dies, but there can be heirs pre- 
sumptive, and the settlor had those, who were such 
under the Massachusetts law, when he executed the 
deed. He designated those who should take the es- 
tate at his death, postponing the vesting thereof until 
the happening of that event. The court practically 
says thatit was in his power to change the rights ma- 
terially and, in fact, destroy them, by removing into 
another jurisdiction. The question here decided was 
put longago by Judge Story in his treatise upon the 
Conflict of Laws. (See 8th Ed. sec. 479 B.) and in Har- 
rison v. Nixon, 9 Pet. 483, 502, the question was raised 
and reserved. Thus, the point has been first decided 
in the principal case for the first time. See Yates 
v. Thompson, 3 Cl. & F. 544, 583, 589. Lanenville v. 
Anderson, 2Sw. & Tr. 24. Boyes v. Bedab, 1 H. & 
M. 805. But the court in coming to its third conclu- 
sion bases it upon the fact that the entire estate was 
divested from Horatio Preston. Then why should he 
have * * the privilege of meandering any- 
where and everywhere, changing the character of 
those who would take under the deed? The court 
practically admjts that athird person would not have 
that right. What was Preston more thana third 
person if he had been divested of all title? See2 
Cent. L. J. 727, 3 Cent. L. J. 88,794, 8 Cent. L. J. 245. 
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1. AGENCY—KNOWLEDGE OF.AGENT NOT IMPUTA- 
BLE TO PRINCIPAL, WHEN. 
A creditor who employs another creditor to procure 
a mortgage from their debtor to secure him, is 
not affected by the agent’s knowledge that the 
debtor is insolvent, and that the mortgage would 
be a preferance, and therefore void, provided he is 
himself ignorant of these facts. Dillaway v. 
Butler, S. J.C. Mass., 7 Mass. L. Rep. No. 6. 


2. AGENCY — POWER OF ATTORNEY — DETERMIN- 

ATION OF AUTHORITY. 

Where A and wife exeeuted a power of attorney to 
B, authorizing him to sell any part or the whole 
of their undivided interest in certain lands, it is 
held that a subsequent division of the lands does 
not revoke the power. Bransom v. Thompson, 
Ky. Ct. App., Nov. 3, 1883; 5 Ky. L. Rep., 359. 


3. ASSIGNMENT—ATTORNEY’S LIEN. 
The lien of an attorney for his compensation upon a 
judgment is assignable. Sibley v. Willard, S. C. 
Minn., Nov. 12, 1883; 17 N. W. Rep.. 387. 


4. BOND — FORFEITURE — DEFENSE — SICKNESS OF 
PRISONER. 

Such sickness of the accused as rendered attend- 
ance upon court impossible, and was not negli- 
gently produced, is a sufficient defense to a pro- 
ceeding on his forfeited bail bond. Hopkins v. 
Commonweatth, Ky. Ct. App., Nov. 12, 1883. 


3. BONDS—ILLEGAL WAIVER. 

A town which issues new bonds 1n place of old ones 
which are cancelled, can not set up the defense 
which might have existed, in an action upon 
the former. Such action amounts to a waiver. 
Chandler v. Attica, U. 8. C. C., N. D. N. Y., Nov. 
8, 1883; 18 Fed. Rep. 299. 


6. CHURCH—RIGHTS OF MAJORITY. 

1. The title to the church property of a divided con- 
gregation is in that part which is acting in har- 
mony with its own laws, and the ecclesiastical 
Jaws, usages, customs and principles which were 
accepted among them before the dispute began 
are the standards for determining which party is 
right. 2. Where the old or regular body of a re- 
ligious association, who arein possession of the 
title and control of the church property, permit a 
body of separatists to use the church building on 
certain days for the purposes of worship and in- 
struction, no length of time will operate to vest 
any title in said separatists as tenants in common 
with the old or regular body. Landis’ Appeal, 
8. C. Pa., 14 Pitts. L. J., 207. 


7. COMMON CARRIER—LIABILITY FOR DELIVERY TO 

PERSON NOT INTENDED BY CONSIGNOR. 

A swindler purchased goods of B representing him- 
self to be A, of Saratoga, N. Y., there being one 
there, a responsible mercbant, whom B supposed 
was the purchaser. He consigned the goods to A, 
and the defendant delivered them to the real A, 
who denied having bought them, whereupon the 
delivered them to the swindler, who was doing 
business there. Held, that the defendant was not 
liable. Farwell v. Cheney, Edmunds v. Mer- 
chants’, etc. Co., Bennett v. Lane, 8. J. C. Mass., 
7 Mass. L. Rep., No. 6. 


8. COMMON CARRIER—LIMITATION OF LIABILITY— 

FIRE CAUSED BY NEGLIGENCE— DAMAGES. 

A common carrier is liable for the full value of goods 
consumed by a fire which was due to its negli- 
gence, altbough the bill of lading stipulated that 
it should not be liable for a loss by fire, and, inno 
event, for more than a stipulated sum, as dam- 





ages. Scruggs v. R. Co.,U.8.C.C., E. D. Mo., 
Nov. 1, 1883, 18 Fed. Rep., 318. 


9. CONTRACT—OFFER BY TELEGRAM—ACCEPTANCE 

BY LETTER—WITHDRAWAL. 

An acceptance of the terms of a contract must, on 
the face of it, include an acceptance of all the 
terms offered. An offer by telegram is presump- 
tive evidence that a prompt reply is expected, and 
an acceptance by letter may be evidence of such 
unreasonable delay as to justify a withdrawal of 
the offer. Quenerduaine v. Cole, Eng. H. Ct. Q. B. 
Div. Nov. 14, 1883; 32 W. R. 185. 


10. CONTRACT—MUTUAL ASSENT. 

The plaintiff, on the 80th May,sent a postal card to 
the defendant, offering him $1,500 cash for a piece 
of land. The defendant replied by letter on llth 
June, **you offer $1,500. and I ask $2,500. Now, 
I might be induced to meet you half way and 
take $2,000 cash.” 13th June; plaintiff by letter 
said that the defendant, instead of an alleged 
frontage of fifty feet, had only thirty-five feet 
available, as fifteeu feet had to be kept for an en- 
trance tothe rear, and said that his offer was a 
good one. 19th June; defendant replied by letter. 
**for the thirty-five feet frontage back to the use- 
less rear, I am willing to take $1,500, and retain 
the fifteen feet and said rear * * * after 
ten days should I not obtain a better offer I will 
* * * take $1,750 cash.’’ 25th June; defend- 
ant telegraphed plaintiff, ‘*Coming Monday to 
accept $1,500; waiting immediate reply.’’ Same . 
day; plaintiff telegraphed defendant, ‘*Come at 
once.’’? Held, that this correspondence did not 
constitue an agreement. McFarren v. Johnson, 
Can. H. Ct. Ch. Div. Nov. 7, 1883. 


11. CONTRACT—PURCHASE SUBJECT TO APPROVAL 

OF THIRD PERSON—FRAUD. 

Where a person enters into a contract for the pur- 
chase of goods subject to the approval of his 
agent, and the agent rejects them, the purchaser 
is liable if the agent rejects the goods fraudulent- 
ly, or in bad faith, but under the contract, which 
was perfectly lawful, the judgment of the agent, 
no matter how erroneous or mistaken it might be, 
or how unreasoaable it might appear to others, 
was conclusive between the parties, unless tainted 
with fraud or bad faith. But if intent was neces-- 
sary to constitute the fraud, an intent to advance 
some interest of his own, or to benefit the com- 
pany of which he was agent, or any other motive on 
his part, would answer just as well, as a design to 
injure, deceive or defraud the vendor. Lynn v. 
Balt. etc. R.Co., Md. Ct. App. Reporter’s Ad- 
vance Sheets. 


12. CRIMINAL LAW—IGNORANCE OF LAW AND 

Fact. 

No mistake of law excuses one committing an of- 
fense, but if a person laboring under a mistake as 
to a particular fact shall do an act which would 
otherwise be criminal, he is guilty of no offense. 
If defendant knew or might have known by the 
exercise of proper care, that an election was to be 
held on that day, he was guilty by opening his sa- 
loon for the purpese of doing business—of violat- 
ing the law. Otherwise, it would be ignorance or 
mistake of fact, such as would exctise him. Hales 
v. State, Ct. App. Tex. Tyler Term, 1883. 


18. CRIMINAL LAW—INSANITY—BURDEN OF PROOF. 
The defense of insanity must be established by a 
preponderance of proof; and in such case the bur- 
den is not on the State to satisfy the jury of the- 
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sanity of the prisoner beyond a reasonable doubt. 
Graves v. State, 8. C. N. J. 16 Vroom. 203. 


14. CRIMINAL LAW—MURDER—EVIDENCE—INSAN- 
ITY—PasslION—THREAT. 

1. Evidence that the perpretrator of a deliberate 

murder is unlearned, passionatc, ignorant or even 

of weak mind, uniess the weakness of mind 


amounts to such a defect of reason as to render 


him incapable of knowing that the act is wrong, 
is inadmissible. 2. It is no excuse for murder 
that the perpetrator has not power to control his 
actions when aroused or ina passion. It jis the 
duty of men who are not insane or idiotic or control 
their evil passions and violent tempers or brutal 
instincts and they are responsible for not doing so. 
3. A mere threat, even if made by a lawless and 
desperate man, is no excuse for taking his life. 
Fitzpatrick v. Commonweaith, Ky. Ct. App. Nov. 
7, 1883; 5 Ky. L. Rep. 363. 


15. DEED—FATHER TO SON—DELIVERY. 

Where a deed to a minor is voluntarily recorded by 
the father, actual manual delivery and formal ac- 
ceptance are not necessary. Palmer v. Palmer, 
8. C. Lowa, Dec. 6, 1883; 17 N. W. Rep. 463.4 


16. Equity — NEGOTIABLE PAPER — RIGHTS OF 
HOLDER OF DRaFTS, IN DEBT DUE FROM DRAWEE 
TO DRAWER. 

Where A drawsa draft on B his debtor and C dis- 
counts it, and B before receiving notice of the 
draft, sends a certified check forthe amount of 
his debt to A, who deposits it with his banker, 
who collects it, and B refuses to accept the draft, 
in equity C is entitled to have the amount of the 
draft paid him by the banker,although he has made 
an assignment for the benefit of his creditors. Gard- 
ner v. Nat. City Bank, 8. C. Ohio Dee. 18, 1883, 4 
Ohio L. J. 823. 


17. EQuiry—SUBROGATION—VOLUNTARY PAYMENT 

—PRIOR JUDGMENTS. 

When a judgment creditor redeems the debtor’s 
land from a prior judgment creditor at the re- 
quest of a third creditor, and the judgment of the 
first is afterwards reversed, thus letting in the 
lien of the third, and the said second judgment is 
afterwards affirmed, he is entitled in equity to be 
subrogated to the judgment lien of the first credi- 
tor, for the redemption money as against the 
third. Such payment was not voluntary but made 
under acolor of right. Carver v. Howard, 8S. €. 
Ind. Dee. 17, 1883. 


18. EQUITY PRACTICE — MOTION IN ARREST OF 
JUDGMENT. 
A motion in arrest of judgment is unknown in courts 
of equity. Hughes v. Hughes, 8.C. Ga. Dec. 4, 
1883. 


19. ESTOPPEL—COVENANT OF WARRANTY—SUBSE- 

QUENTLY ACQUIRED TITLE. 

A mortgage contained covenants of seizin against 
incumbrances and of warranty. The mortgagor 
subsequently took an assignment of a prior out- 
standing mortgage. Held that, if there was no 
merger, said prior mortgage was, by reason of the 
covenants in the second, postponed t», and sub- 
ject to, the second, so that when the second was 
foreclosed, and the time to redeem expired with- 
out redemption, it cut off allrights under the 
first, including the right to redeem from a fore- 
closure thereof. Hooper v. Henry, Hinman v. 
Same, Hooper v. Heyderstadt, Hinman v. Same, 
S. CU. Minn. Nov. 28, 1883, 17 N. W. Rep. 476. 





20. EXEMPTIONS—NOTICE TO SHERIFF NOT NECES- 

SARY. 

Where exempt property is levied upon by a sheriff, 
the defendant in execution is not obliged to serve 
a notice of such claim of exemption on the sheriff 
before bringing replevin for the property. Par- 
son v. Thomas, S.C. Iowa, Dec. 8, 1883, 17 N. W. 
Rep. 526. 

21. EXEMPTIONS—PENSION MONEY. 

Pension money is not exempt from seizure for the 
pensioner’s debts after it has come into his hands. 
Mozley v. Andrews,—Same v. Hurt, Ky. Ct. App. 
Nov. 12, 1883. 


22. FOREIGN CORPORATIONS—ACT OF MARCH 38, 1875 

—** FOunND.’’ 

Where foreign corporations engage in business ina 
state whose laws provide that they may be sum- 
moned by process served upon an agent in charge 
thereof, they are ‘‘found’’ ia the district in which 
such agents i> doing business, within the meaning 
of the act of Congress of March 3d, 1875 (18 St. at 
Large, 470), and may be served in that manner in 
suits brought in the United States Courts. Mc- 
Coyv. C. I. &%.L.4 C.R. R. U.S.C.C.8. D. 
Ohio, 22 Am. L. Reg. 725. 


23. HOMESTEAD — MARSHALLING THE DEBTOR’S 
PROPERTY. 

Where some of the creditors refuse to take the ben- 
efit of the assignment, because the debtor’s home- 
stead was not exempt as to them, the debtor is 
entitled to compel the payment to such creditors of 
their pro rata of thesum realized from the sale of 
unexempt property, and thus relieve the home- 
stead of so much of the burden thereon. Morris 
v. Tolle, Ky. Ct. App., Nov. 26, 1883; Scott v. 
Cheatham, S.C. App. Va., Nov. 28, 1883,8 Va. 
L. J. 26. 

24. INSURANCE—LIFE—CHANGE OF POLICY—CON- 
STRUCTION — INTERPLEADER — DIRECTION -IN 
WILL. 

1. When two or more persons claim the amount ofa 
life insurance policy, and the insurance eompany 
is in doubt as to wh? is entitled thereto, it has the 
right to bring all parties into equity by interplead- 
er, and oblige them to litigate the matter among 
themselves. 2. A life policy payable to the first 
wife of the insured ‘‘ and heirs, ” does not 
exclude the children of a second wife from par- 
ticipation in the money. 3. The beneficiaries 
named in a life insurance policy, all the premiums 
upon which have been paid by the insured, have 
not such a vested interest in such policy, that he 
can not surrender it to the company in good faith 
and procure another in favor of others, although 
it is numbered the same as the one cancel- 
ed, and for the same sumand premiums. Union 
Mut. L. Ins. Co. v. Stevens, U. 8. D.C., N. D. 
Til., 16 Chic. L. N., 127. 

25. INSURANCK—LIFE—INSURABLE INTEREST-—SON - 
LAW AND MOTHER-IN-Law. 

A son-in-law has not an insurable interest in the 
life of his mother-in-law. Rombach v. Pied- 
mont, etc. L. Ins. Co. 8. C. La. 16 Rep. 780. - 


26. INTEREST—MONEY WITHHELD BY MISTAKE. 
Interest does not begin to run against one who has 
received the money of another by mistake, with- 
out fraud, until demand is made. Sibley v. Wil- 
lard, 8. C. Minn. Nov. 12, 1883, 17 N. W. Rep. 
337. 
27. LICENSE—CONSTRUCTION—DIVISION FENCE. 
A license to build a fence upona division line be - 
tween two adjoining tracts will authorize a fence 
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to be placeed on the division line so as to occupy 
an equal space on each side of the mathematical 
line of division for areasonable width, but will 
not authorize the erection of afence which, like a 
worm or zigzag fence, is not built on the division 
line, but crosses it from side to side and encloses 
parts of the adjoining tracts. Morton v. Reynolds, 
8. C. N. J., 16 Vroom. 326. 


28. LIMITATIONS—ACTION AGAINST COUNTY—NUL- 
LUM TEMPUS OCCURRIT REGI. 
A suit brought by a county upon an officicial bond is 
barred as any other suit, the maxim nulluwm temp- 
us occurrit regi not applying to counties. Link v. 
Murphy, S. C. Tex. Tyler Term, 1883. 


29. LIMITATIONS—REPLEVIN— POSSESSION UNDER 

FORGED WILL. 

Letters testamentary were granted to A; then an al- 
leged will was produced; the original letters were 
revoked, and letters were granted to B. Seven 
years afterwards the second will was, by the ver- 
dict of a jury, declared to be a forgery, and the 
lettera testamentary to A were reinstated. Held, 
ina suit by A against B, brought immediately 
after A’s reinstatement, that B could not plead 
the statute of limitations in a suit for the proper- 
ty in ber hands, as she had obtained and held pos- 
session by a will decided to be a forgery. Mars- 
den’s Appeal, S.C. Pa., 14 Pitts. L. J. 193. 


30. MASTER AND SERVANT—COMBINED NEGLIGENCE 
OF FELLOW-SERVANT AND MASTER. 
When an accident is the result of the negligence of 
both master and fellow-servant, the injured servant 
can recover. Smith v. R. Co.,U. 8.C.C. W.D. 
Tenn; 18 Fed. Rep. 304. 


3i. MASTER AND SERVANT—NEGLIGENCE—FELLOW- 

SERVANTS. 

Members of the fire department and of the street de- 
partment of a city are not co-servants within the 
meaning of the rule that the negligence of the one 
will relieve the city from liability for injuries sus- 
tained by the other. Turner v. Indianapolis, S. 
C. Ind., Nov. 28, 1883. 


32. NEGLIGENCE—LIABILITY OF OWNERS OF HALL 

TO ONE INJURED THEREIN. 

W here the defendant let its hall for public meetings, 
one of which the plaintiff attended and was in- 
jured, in consequence of a defect in the floor, in 
an action for damages, an instruction that *‘the 
defendant is not responsible,unless it, or its agents 
knew of such defect,’’ is erroneous. Currier v. 
Music Hall Assocn., 8. J.C. Mass; 7 Mass. L. 
Rep. No. 6. 


38. PaTENT LAW—LETTERS OBTAINED BY FRAUD— 

REMEDY. 

When letters patent have been obtained by fraud 
the appropriate party and remedy to annul such 
patent are the United States and a billin equity. 
United States». Gunning, U.8. C.C. 8. D. N. 
Y. Nov. 1883, 18 Fed. Rep. 511. 


34. RAILROADS—ENTERING CaRS WITHOUT TICKET 

—HIGHER FARE ON TRAINS—EXPULSION OF PaAs- 
SENGER—SUBSEQUENT TENDER OF FARE. 

1. Arailroad company may charge a higher price 
for carrying passengers when the fare is paid on 
the train, than it does at its ticket offices, provid- 
ed the price thus charged is reasonable, and the 
fare charged on the train does not exceed the 
maximum allowed by law. 2. The expulsion of a 
person may be at a place other than a railroad de- 
pot, or usual stopping place, provided care is ta 





ken not to expose him to seriousinjury or dan- 
ger. 3 person acquires no right to remain on the 
train, by offering to pay the usual fare, after the 
train has been stopped for the purpose of eject- 
ing him. R. R. Co. v. Skillman, 8. C. Ohio 
Com. Nov. 18, 1883, 4 Ohio L. J. 576. 


35. REMOVAL OF CAUSES — SEPARABLE CONTRO- 
VERSY—PLEADING—COUNTER CLAIM—CRO$S-BILL 
A counter-claim interposed by one of two defen- 

dants, in asuit in equity in the state court, does 
not authorize a removal of the cause to the federal 
court; and, no cross-bill having been filed, such 
counter-claim cannot be recognized as presenting 
a separable controversy between two of the par- 
ties to the suit, authorizing a removal under the 
act of 1875.' Brande v. Gilchrist, U. 8. C.C., E. 
D. Wis. Nov. 22, 1883, 18 Fed. Rep. 465. 

36. REPLEVIN — CONDITIONAL SALE—BREACH 
CONDITION—DEMAND. 

Where personal property is sold and delivered, the 
title to remain in the seller until the price is paid, 
replevin will not lie at the suit of the seller against 
the vendee after condition broken, until] demand 
has been duly made, and the property refused. 
Adams v. Wood, 8. C. Mich., 16 Rep., 785. 


387. STATUTE OF FRAUDS—PROMISE TO Pay DEBT 

OF ANOTHER. 

An oral promise by A, in the purchase of property 
from B, which bad been sold to him on credit by 
C, to pay C the amount of the debt, as a part 
of the price, is not ‘*a promise to pay the debt of 
another,’’ within the Statute of Frauds. Hoile 
v. Bailey, S. C. Wis., Nov. 20, 1883; 17 N. W. Rep. 
322. 

38. STATUTE OF FRAUDS—VOID AGREEMENT—AD- 

VANCES. 

Although the Statute of Frauds declares a contract 
void, a person who advances to another money to 
carry out such an agreement, can recover the 
same. Jones v. Ames, 8. J. C. Mass., Sep. 1883; 
7 Mass. L. Rep., 14. 


39. TRESPass—AB INITIO—ESTRAY ANIMALS—USE 

BY FINDER—COMPENSATION. 

1. If an estray animal be lawfully taken up by an 
authorized person, it is unlawful to use such ani- 
mal—except necessary for its care, as to milk 
milch cows—and any use thereof is tortious, and 
relates back to the first step, making the taker-up 
a trespasser ab initio. 2. Such taker-up, not hav- 
ing complied strictly with the law, is not entitled 
to any compensation for feeding and caring for the 
stock, nor to retain possession thereof; but must 
surrender it on demand. Weber v. Hartman, 8. 
€. Col., Dec. 4, 1883; 2 Col. L. Rep., 292. 


40. TRUST — RESULTING — RELATION OF CONFI- 

DENCE—AGENT. 

A employed B to find a man who would loan the 
former money to purchase certain land, but the 
latter secretly bought the land himself and con- 
cealed the fact from A. Held, that no resulting 
trust was createdin favor of A,B not being an 
agent to purchase. Collins v. Sullivan, 8. J. C. 
Mass., 7 Mass. L. Kep. No. 6. 


41. USURY—SEMI-ANNUAL PAYMENTS OF INTEREST. 
Under a statute forbidding the taking of a greater 
rate of interest than “‘eight per cent. per an- 
num,’’ a promissory note stipulating for the pay- 
ment of the principal at a future time “with in- 
terest thereon at eight per cent. per annum, pay- 
able semi-annually until paid,’’ is not usurious. 
Cook v. Courtright, 8. C. Ohio Com., Nov. 6, 
1888; 4 Ohio L. J. 558. 
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42. USURY—TAKING INTEREST IN ADVANCE. 

Under a statute which forbids the taking of a great- 
er rate than eight per cent. interest, a loan made 
at that rate for a term of years, reserving the first 
year’s interest, and making each subsequent year’s 
interest pavable in advance, is usurious. Penn. 
Mut. Life Ins. v. Carpenter, 8. C. Ohio Comm; 17 
W. Ins. Rev. 120. 


48. WAGER—LIABILITY OF STAKEHOLDEK—DEMAND 

OF STAKEs. 

1. A stakeholder who pays the money over to the 
winning party, in a case where it was agreed that 
he should be stakeholder and umpire, and pay the 
money over to the winner, need not get a second 
consent of the loser to exonerate him from liabil- 
ity. 2. A demand of the loser for the whole stake, 
under claim that he is winner, is no revocation or 
repudiation of the bet, nor is it a notice not to pay 
the money placed in his hands. This last notice 
would be necessary to make the stakeholder liable. 
O’ Kerson v. Crittenden, S. C. Iowa. Dec. 8, 1883; 
17 N. W. Rep. 528. 


44. WILL—BEQUEST CHARGED WITH PAYMENT OF 
DEBTS—SUBSEQUENT PROVISION FOR DEBTS— 
CONSTRUCTION OF WILL. 

Where, by will, a legatee is directed to pay all debts 
and expenses of the estate, and afterwards, by a 
codicil, certain land is given the executrix to be 
sold for payment of all debts and expenses, the 
tegatee is released from payment, in case of defi- 
ciency of proceeds arising from sale of the land. 
In re Estate of Hulton, S.C. Pa. Nov. 21, 1883; 14 
Pitts. L. J. 140,141. 


45. WILL—CONSTRUCTION—‘‘MONEY.’’ 

Under a bequest of ‘‘money,’’ all the personal es- 
tate of the testatrix, passes to the legatees, there 
being no other disposition of the otber personal 
estate. Cadogan v. Palagi, Eng. H. Ct. Ch. Div., 
Nov. 20, 1883. 


46. WILL—CONSTRUCTION OF DIRECTION FOR CON- 

VERSION—ELECTION—INFANCY—EQUITY. 

1. When a testator directs his executor to sell his 
property and divide the proceeds among certain 
legatees, such legatees have the right to receive 
the property itself, if they so elect. 2. A court of 
equity has the power to elect in snch a case for an 
infant legatee. Swan v. Garrett, 8. C.Ga., Dee. 
4, 1883. 


47. WILL—CONTEST—BURDEN OF FPROUF OF INSAN- 

ITY. 

The burden of proof of insanity in case of wills is 
upon the party alleging it, and who claims the 
benefit of it when proved. Stephenson v. Stephen- 
son, S. C. Lowa, Dec. 5, 1883, 17 N. W. Bep., 456. 


48. WILL—DEVISE ON CONDITION—CONDITION FUL- 

FILLED. 

A devisee, who received all the property of the tes- 
tator on condition that she should ‘‘provide for 
the testator’s adopted daughter,’’ is discharged 
from her obligation upon the latter’s marriage, 
and her being otherwise provided for. Taylor v. 
Eldon, 8. C. Ohio, Dec. 4, 1883. 
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QUERIES ANSWERED. 
Query 84. [17] L. J. 478.] A party was in- 
dicted in our District Court for a crime under 
our statute. Our Code provides that ‘‘any per- 











son accused of crime may offer himself as a 
witness on his own behalf and shall be allowed to tes- 
tify as other witnesses in such cases, and when such 
accused shall so testify he shall be subject to all the 
rules of law relating to cross-examination of other 
witnesses.” Upon the trial the accused went on the 
witness stand and testified in his own bebalf, and after 
cross-examination rested his case without offering 
other evidence. The prosecution then introduced and 
was permitted to prove that the accused’s general re- 
putation for truth and veracity was bad. Query: 
Can this be done ? We contend that until the accused 
has placed his character in issue by offering witnesses 
in his own behalf the prosecution can not attack it, and 
that in any event the accused cannot be impeached by 
evidence of reputation as a witness could be, but we 
admit his liability to impeachment by proving contra- 
dictory statements, that heis not a witness in any 
other sense. B. 
Vancouver, W. T. 


Answer No. 2. In Indiana, undera similar statute, 
permitting a defendant in « criminal case, to testify 
in his own behalf, it has been held by Supreme Court 
of that State, where defendant avails himself of the 
benefit of this provision of the law, and elects to tes- 
tify as a witness, he occupies the position of both de- 
fendant and witness, and assumes the rights, privi- 
leges and disabilities which respectively attach to both 
these relations. In his capacity as a witness, he testi- 
fies under the same general rules, which govern other 
witnesses in criminal causes, and his eharacter for 
truth and veracity, as a witness, may be impeached 
the same as other witnesses. See Fletcher v. State, 49 
Ind. 124; Mershon v. State, 51 Ind. 14; State v. Beal, 
68 Ind. 345. He can not be called as a witness upon 
the part of the State, and the reasonable rule is, that 
when he elects to testify, he then opens the way for 
the State to make an attack on his character, not asa 
defendant, but only to impair his evidence, which he 
has given as a witness. oOo. M 

Martinsville, Ind. 








RECENT LEGAL LITERATURE. 


CURWEN ON ABSTRACTS OF TITLE. A Manual 
upon the Searching of Records and the Prepa- 
ration of Abstracts of Title to Real Property. 
Illustrated by references to the Statutes of Ala- 
bama, Colorado, Georgia, Illinois. Indiana, 
Iowa, Kansas, Kentucky, Michigan, Minnesota, 
Nebraska, New York, Ohio, Pennsylvania, Ten- 
nessee and Wisconsin. By Maskell E Curwen. 
Revised, enlarged and edited, with forms and 
references to decisions, by W. H. Whittaker. 
Cincinnati: Robert Clarke & Co., 1883. 


The very complete review of this work given 
by the editor, upon the title page, leaves little to 
be sald by the reviewer. The original work of 
Mr. Curwen is well known to the profession, 
and very little indeed, need be said of it. The 
present edition brings the references down to the 
present date and embraces extracts from the 
statutes of several states not included in the or- 
ginal work. Valuable additions have also been 
made to such extracts, in the way of subject mat- 
ter. M.° 
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